SUPREME COURT
OF
NEVADA

() 19474 <505

IN THE SUPREME COURT OF THE STATE OF NEVADA

ESTEVAN ROMERO, No. 55336
Petitioner,
vs.

THE THIRD JUDICIAL DISTRICT
COURT OF THE STATE OF NEVADA,
IN AND FOR THE COUNTY OF FE L E D
CHURCHILL, AND THE HONORABLE

DAVID A. HUFF, DISTRICT JUDGE,

Respondents, APR 07 2010
and T

THE STATE OF NEVADA, BY S-D Y >

Real Party in Interest. Y CLER

ORDER GRANTING PETITION

This is an original proper person petition for a writ of
mandamus. Petitioner asserts that he filed a post-conviction petition for a
writ of habeas corpus in the district court on August 17, 2007, and that .
Jacob N. Sommer was appointed by the district court to represent him in |
the post-conviction proceedings on September 12, 2007. Petitioner further
asserts that, in more than two years, Sommer has yet to file a
supplemental petition and the district court has yet to enter a decision on
the petition for a writ of habeas corpus.

On February 12, 2010, this court entered an order instructing
the State, as the real party in interest, to file a response to inform this
court about the status of the post-conviction proceedings before the district
court. On February 22, 2010, the State filed a response informing this

court that Jacob N. Sommer has not filed a supplemental petition and the




district court has not filed an order disposing of the petition for a writ of
habeas corpus. The State further informed this court that petitioner filed
a proper person motion for an order to compel performance of counsel of
record in the district court on June 5, 2008, as well as filing two proper
person requests for submission, on August 11, 2008, and April 15, 2009,
respectively. The State informs this cburt that the district court has not
taken action on any of the proper person motions filed in the district court
by petitioner.

A writ of mandamus may issue to “compel the performance of
an act which the law especially enjoins as a duty resulting from an office.”
NRS 34.160; NRS 34.170. The district court must examine a petition for a
writ of habeas corpus in an expeditious manner. NRS 34.740. Notably,
post-conviction counsel has 30 days from the date of appointment to file
and serve supplemental pleadings. NRS 34.750(3).

The length of delay in the prosecution of this petition has
prevented an expeditious examination. NRS 34.740. The district court
shall place the matter on its calendar and shall resolve the petition as

expeditiously as its calendar permits.! Accordingly, we

ORDER the petition GRANTED AND DIRECT THE CLERK
OF THIS COURT TO ISSUE A WRIT OF MANDAMUS instructing the

IThe district court may order counsel, Jacob N. Sommer, to comply
with its schedule regarding the post-conviction proceedings and the filing
of a supplemental petition. If Sommer fails to comply, the district court
may impose any sanctions it deems necessary.
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district court to place the August 17, 2007 habeas corpus petition on its

calendar and resolve the petition as set for above.2

Gibbons

cc:  Hon. David A. Huff, District Judge
Estevan Romero
Jacob N. Sommer, Esq.
Attorney General/Carson City
Churchill County District Attorney
Churchill County Clerk

2The State claims that it was not served a copy of the petition for a
writ of mandamus. Petitioner included a certificate of service with his
petition indicating that he had served both the Attorney General’s Office
and the Churchill County District Attorney. To ensure all parties have a
copy of the petition, it is attached to this order.
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"IN THE SLIOREJME COURT OF THE STATE OF NEVADA

ESTEVAN ROMERO,
Petitioner,
Ws.
THE THIRD JUDICIAL DISTRICT
COURT, CHURCHILL C(OUNTY,

Kespondent

/

Cawe wno. 52222

PETITION FOR \WRIT OF MANDAMUS

Estevan Romero

10. ro. 93372
Kevada State  Orison
R0O. Box D7

Cacson Cﬁ‘\/, MW £9102

p&*l%/bl’)&f, in A L: o T

AN £ 1 43§

TRASIE K. Linps
OLENK OF gusmanc Ay
DEpUTY oﬂ‘:xwu"

Cotherine. (ortez Mastro
Nevada  AHorney General
100 M. Classon  Street
Carson Chy, NV Ea701

AHorney For p&f,uondén'f

0-02305
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STATEMENT OF ISSLIES

whether the Third Judicial  District Court of Mevada  has complied
with the mandatory  ron-discretionery provisions of Mevada  revisect
Stotutes (NRS) 34720 et. Jeg. Specifically NRS 34790 34745 and
34.750. Petdoner requests an oider mandating te  District  Court
o omply  thereto |



BRIEF CASE HISTORY AND STUTEMENT OF FACTS

Debtioner was born o Guerero Mexico and immigrated Ho the Uniked
States  shortly pr/én} #n hs  arrest and Jubfezguen% convickor in the Third
Jodicial District (ot of Newda H#r tmfficking 1n a  tontrolled  substonce.
(neS 4s3.33850)). Catitioner dbes not rend, write , Speak or  comprehend the
Emlish languege. His notwe  fonguage s Spansh. (he instant pleading i
prepared by an  agsichat inmotk), -

As 6 result of petibioners lanquage handicap , the dittrict  court  apponted
an intrpreter  pursvant to the provisions of wes 30.051. On or obout October
10, 2000 petihoner was sentenced 4o a ferm of fuenty-five yeéx:‘ N prison
with porole  eligibihty  affer Serving #n (10) years A judgment of corvichon
was  enfered aécorc//ng/y.

Pebitioner dd not pursue an appeal z@//ow'nc] the entry of the
j'udgmmf of conviction. On August 16, 2007 petitioner filed o pettion for
Wit OF Habeas (orpus (past- corviction). In the Third Judicial O,Ls#/t% |
Court. ( hereinather "Oistrct Court ") (case no.32222) accompanied by
memorandum  of Pomts And Hothoribes and motin for Hopoint ment
Of (ounsel. | |

On September 12,2007 The District (ourt entered on  Order apponting
Jacob N. Sommer, ESQ. as  couvnsel of record purxu‘an# o NRS 34.750. On
or about October 17,2007 petitioner recervecl a leter from  Mr Sommer
;bd[aafmg he would visit petitioner to discucs the clments of b case
and £l on amended [supplement] petition (Exhibit | ottached hereto).

Witheut correspondence. fmom covnsel Hor over rine( Q) months | potitione

filed a roton for onder to compel performonce of counsel of record 1n the
-



: Dstrict Court on June s, 2008, Pettioner filed ﬁm (z) rezgu'eyﬂ' for Jub}n(ﬂfcn
of the abowe referenced motion the lakst on Apml 15,2004

As of the cote of filing of the instant petition for Wik of A/(nnc/amUJ,
petibiorer has never met Mr. Sommer, the court has fouled do  orde~ Mir.
Sommer 4o litgak the habeas petition, Mr. Sommer has faled fo File  an
Amended or Supplemental  pleacing in the action, the District Court has faled
fo enter any decsions relative Ho He habeas petitian or mehon 4o compel,
and Pebibioress  Petdion 5 corrently in the Ditrict Court, awarking
adjudication on the merits of his Greunds for re//e? contained  therein, for
over tuwenty -eght (2£) months.

Detihoner now brings forth the insfant  Petition for Wit of Mandamus
recguas’imq this  Honorahle  Court  to mandate  the  District Courf ond counsel
of record fo comply with fhe provisions of neS 34740, 34195, and all
other opphioble statuts and procedures to hobens petitions a

POINTS AND ALUTHORITIES

Petitioner filed a timely Petibon for \nirit of Habas Corpus
(past - Conviction)in the Thied Jodicial Oistrict Cout on Nvgust 16,2007.
NRS 34.726. | -

NRS 34720 o 34.830 app/y to the habeas petition (NRS 34720). The
datrict court appointed Jacob M. Jommer, £50.,90 N. Maine Streat, Suite ZOL/,
Fallon, MV, £24006, to represent petitioner pursuant o Nes 34 750 ,via woritten
court order on September 12,7007,

NRS 34.740 Petition: Expeclitious Judicial Examination prow'c/e: as

Pl lovus :



Tie original petidion  mwt be presented promptly to a  ditrict
judge or a justice of the Suypreme Court by the chrk of the court:

The petihon must be examined expeditiously by Hhe  judge  or

jushta b whom 1+ is amé]nac/.

NRS 34.745 directs the district Court fo enfer on order directing the
dutrict a#ome.y or the atorney Gereral to answer e pettion aad file a retumn.
(NBS 34745 (1)), Addikonally, Nes 34745 (b) Stites Hhe ditmict court ic
to " fake other action that the judge or justice deems appropriate. "’

In the instant action, petrtier s 6 non-englih geiking native of Mexico,
The habens pe%/;/b/'v currently pending before the district Court was p}epared by
other inmates on behalt of Petiboner. The district Court appointed counsel +o
represent  Pehtioner, mast likely dve # his language handicap  and  the fact |
that hi claims  for rehef confained in his habeas pettion are  complex and
possibly meritorious. NRS 34.750 (a) ond (b).

NRS 34750 (3) allowss Hfor counsel +o proceed with d/jmve/\/ andl file
Supplemental plachings. Petdioner nows wholly relies on  counsel for occess o
the (ourts, dve o his Janguage handicap, the unavailebility of  legal materials
written in the Spanch language, ‘and the  unavailebitty of persons trained in
the law ot his place of incarceration that lends to a demal of access fo the

Courts . Ca;ey v Lewis, GF3d 1516 (7% cin 1993).

Petitioner filed a motion fo compel in the didrict Court wherein  he achised
the Court of the above facts including counsels failore Ho contfer with Petilione
regarding the Slatus of this case and coonsels plan or ﬁmfégy fo litgote this
acton in accordance with NPRS 34.720 ET. Jeg Petitoner Jubréfuenf/y" fited  tuo

(z) re?(/eﬁs Br submision of the ctorementioned motion and fobess et bon.

-2



As of ths dat, covel and the dutrict court hae  completely {aled 7‘0
Comply with #he mandatory reguicements of the various appliceble rules of
civil procedure, dutrict court rules, and Joecfically  the  non- diuscretionany
provisions of NRS 34740, 39745, 3¢ 750 and  thew progeny.

Detrtioners habeas petton has ben pending in the dstrict court for
over %wenﬂ/-e,/'g/w‘( Z&) months | with no actior taken by the district
court or covnsel, faling fo address Letibioners claims which a/e‘;r/,ba for
ac/j}/d/éar‘/bn on the merits. |

Petitioner has diligenthy sought o decision on i pending par#—COna//;f/On
pleadings and  has no alfernate menns 4o compel performance of the district
court and counsel except through the inshint  Petihion  for \wirit Ot Mandamus
i s Honomble Court | |

This Court has jurisdiction in the instant action puovant +o NRAP 21.
Povlas v Eighth_dudicial Oist. Court Of The State Of MNevada, 052 R 2d 1177,9%

nEv. 4S3 (1882) nes 34 160.
A writ of mandamus s available o compel the performance of 6n act
that the /aw‘regufr&r as o duty resulting from an office , trust, or station or o

control an arbitrury or copricious exercise of discretion. Scrimer v Eighth

Judicial _Dist. CE, 098 R2d 1190, 1l new. 507 (2000),

Here | the Third Judicial District Court  has entirely foled  fo COmP/l/ ith
the app/)kjab/a fE?UI}‘Q,menrl.f of all #e laws and stetutes governing hobess

petdions ovthined at NRS 34.720 et Jeg., Accordingly , +he instont Wit
Should e gronfed  do  compel  performance  theredo.



CONIC LUSION

\Whewfore, based on the foregoing, Pettioner respecttully requests
this  Honorable Court enfer an  order mnndm[/hg The Third Judicial O/.'ffr/'cf

Court  to apply Hhe provisions of NRS 34.740 ond 34.74S 4o his pending
habeas pehton. |

Respecttuily  Subm: ted this Bl day o/‘@%,zom.

By: eslenan Konino

Litevan  Romero

I.D. %3372 |

Nevads State  Prison
PO. LBov LO7

Corcon Gty , MU 89702

pe?‘/#/’dner‘, _277 /9/0/)6/‘ ‘Q/!&n ‘

AFARMATION DURSUANT TO
NRS 239 B.030

The foregoing Petition for WRIT OF MAMNDAMUS — Doas Mot contarn

the Social Jecur/izl/ number of ony  Peson.

Estenn FPomero




CERTIFICATE OF SERV/ILE

L, Estevan Romero certify that on this date L did serve o frue
Ond correct copy of the foregoing Petition For \wimt OF Mandamos
vpon oll inferested  porties, by placing Some in the US. Fastal JService

pastage 7(2///\/ prepod  and Acldressed fo:

Jacob M. Sommer ESQ. Arthur Mallory ESQ.
G0 M Mamne Street Ste. 204 DOistrict A Horney

fallon |, Nevada €9400 365 . Mone Sireet
" fallon, Nevada  £9406

David A Huft Latherine lorkz Masko
Outrict J}a’qe Mevedo HHorney —General
Third Judicial District Court 100 A, Comon Jtreet
73 N Mane Sheet Gason Cily, MV £9702

Fatlon, M/ £A406

Dated i 41 day of_lzlm%, 2010.

By: ?75‘1[ e/ CPLWO’.

Estevon  Pomero

Petitioner, In Pmper Fercon
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LAW OFFICE OF
JACOB N. SOMMER

90 NORTH MAINE STREET, SUITE 204, FALLON NEVADA 89406 * (775) 423-5507

Mr. Estevan Romero (#93372) October 15, 2007
P.O. Box 607
Carson City, NV 89702

RE: Petition for Writ of Habeas Corpus
Dear Mr. Estevan,

Thank you for your letter. As you know, I have been appointed to represent you
during your Habeas appeal. The District Court provided me a complete copy of their file,
and I have reviewed the information contained in those documents. I have also reviewed
the petition which you filed on August 16, 2007. ‘

For your information, I plan to file an amended petition which revises and adds
arguments you made in the initial petition. These revisions will permit the Court to make -
a more efficient judgment about the issues presented for review.

In the next few weeks, I will make a trip to Carson City so we can visit about your
petition. Unfortunately I do not speak Spanish, but I will bring an interpreter so we can
communicate and discuss the issues you feel are important to your case.

If you have any questions or concerns about your case or this letter, please do not
hesitate to let me know. Although I do not speak or read Spanish, I am able to have your
letters translated, and your communications to me will remain confidential. Feel free to
write as you see necessary. '

Most Sincerely,

% 2 e bkt Y

Jacob N. Sofitmer, Esq.
Attorney at Law

90 North Maine Street, Suite 204
Fallon, NV 89406



