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IN THE COURT OF APPEALS OF THE STATE OF NEVADA

WILLIAM DAVID KELLEY, No. 64877

if\Sp‘Pellant, gg gm é%;

JULIE ANN KELLEY, : _ :
Respondent. SEP 3 0 2015

TRACIE £, LINDEMAN
RE B/ REME SOU

CLER )
BY
{ PDEPUTY CLERK

ORDER AFFIRMED IN PART, REVERSED IN PART, VACATED IN
PART, AND REMANDED

This 1s an appeal from a district court order awarding
respondent Julie Kelley primary physical custody, alimony, and attorney
fees following a divorce trial. Eighth Judicial District Court, Clark
County; Gayle Nathan, Judge.

- We address six issues in this appeal: (1) whether the district
court abused its discretion in awarding Julie primary physical custody;
(2) v?hethef the district court abused 1ts discretion by not ordering Julie to
pay appellant William (Bill) Kelley child support; (3) whether the district
court had jurisdiction over the parties’ 18-year-old handicapped son; (4)
whether the district court abﬁsed its discretio_n in allowing testimony
regarding the occupation of Bill's girlfriend (Karen) and ruling that Karen
could not be around the children; (5) whether the district court abused its

discretion in awarding Julie alimony; and (6) whether the district court

abused its discretion in awarding Julie $10,000 in attorney fees. -
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FACTS

Bill and Julie were married for 29 years., They have a son,
Dale, and twin daughters Brittney and Whltney At the time of trial,
Dale wasg 18 years old Brlttney and Whltney were 17 years old Dale and
Brlttney are mentally handmapped Whltney is not At the time of
leOI‘CG, Juhe had an annual mncome of $83 OOO and B111 had an annual
income of $110 OOO | | o S
o At the trlal Julie offered testlmony from a hlred private
i.nvestigator who followed Bill and Karen. The investigator testified as to
Karen’s profession as an exotic dancer and opined that he thought Karen
perforined sex acts for money. The court found the testimony credible and
also found Bill and Karen had entered into a lease agreement on an
apartment and that Bill had paid half the deposfc as well as the first
month’s rent. | “
The court awarded Julie primary custody of all three children.
The court did not interview auy of the children because Julie would not
v'?aivé due process rights as required by thé court.! Fﬁrthéf, thé parties
could not agree on a third party’s intervie.w of the children. Accordingly,
the court concluded it did not haveé much infdrrhatzion regarding the
children’s wishes. During the proceedings, however, the court qﬁés'ﬁ'c)‘he'&
hhth parties regarding Bill's allegations that the ‘children wanted to'live
with him and Julie’s allegations that Bill alienated the children from ler.

Although the court did not accept into evidence either party s testimony as

INRCP 16.215(e), effective July 21, 2015, prescribes the process for
child interviews Whi_le res_pecting due process considerations_. ‘
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to the children’s custodial preference, it did consider the parties’ testimony
on events indioatihg the children’s preference and possitﬂe alienation.

The court awarded Julie ¢hild support in the statutory
amount mcludmg qupport for ‘Dale. The Court concluded it nad
_}‘Ul‘lSdlCthIl to award cuqtody of and support 101" Dale ‘because of his
handlcapped Status and because guard1ansh1p proceedmgs had not yet
commenced The court ordered the child support ‘to'ferminate for Dale
and Brittney when they begin receiving social security benefits. The court
ordered child support for Whitney to terminate when she turned 19 (as
she was still enrolled in high school), or when she emancipated. The order
specified Bill would pay child support in the amount of $925 per child, per
month;

‘The court stated two figurés for Bill's income, one mistakenly

.at='.$130,000'pér year, the other correctly at $110;DOU. The 'parti'es later

agreed the correct income was $110,000 and the court adjusted the child

“support to $858 per ¢hild, per month. The court awarded J ulié'aliinohy of

$1,000 per month for ten years based on the 'l'eng'th:'of the'm'e{i"riage (‘59
years), and the almost $30,000 dlspanty in income between the partles
The court also awarded Julie $10, 000 in attorney fees.
I - ANALYSIS |

First, Bill argues the district court abused its discretion when
it awarded Julie primary custody without interviewing ‘the’ ¢hildren- to
ascertain their custodial preferences. Custody. matters are within the
diseretion of the district court and will not bé overturned absent an:abuse
of discretion. Wallace u Wallacee, -112"Nev-.' 1015:'1019, 92"2'13'7.2(1754'1,“543

(1996). -~ When adopting a’ child custody" drfé.—hg’émént‘, “the court rmust
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consider the children’s custodial preference; however, the court is not
required to interview the children. See NRS 125.480(4)(a). While a court
may interview a minor child outside the preéenée of counsel and the
parties, it may only do so “[iln exceptional cases.” EDCR 5.06. Moreover,
before a minor child may be called as a witness to testify in open court, the
court must fmd that the probatlve value of the chllds testlmony
%ubstantlaﬂy outwelghs the potential harm to the child.” 7d.

Thus the d1str1ct court was not 1equ1red Lo mterwew the
children pursuant to NRS 125.480(4)(a), but, pursuant to EDCR 5.06, it
could have under exceptional circumstances, which were not proven in this
case. - Te the extent Bill alleges the court abused its discrétion in
de'términin-g’ the"children’s best interest, we conclide it did not abuse ‘its
discretion because it considéred the best interésf'fé(itors, iﬁclu&iﬁg', But
not limited to, the nature of the parent-child relationship and the néé‘dé'éf

the children. The district court’s conclusions as to these factors are

-s'ui)pbrt'ed by the record. The district court is presumed to have acted in

the children’s best interest. Wallace v. Wallace, 112 Nev. 1015, 1019, 922
P. '2d'k 541, 543 (1996) Further, this c0'ui't'wiil not rewéigh evidence or
witness medlblhty on appeal See Castle v. Simmons, 190 Nev g8, 108, 86
P.3d 1042, 1046 (2004). - R -
E B-ll asserts Brittney and Whitney had a strained relatlonbhlp
with Julié and would prefer ]_iving with Bill. J ulié"éSerhés ‘the Stfained
relationship to Bill's attempts.to alienate the twins from Julie. The record
reflects that the court considered the ‘children’s custodial preferences,
albeit bj,?“u the ‘evidence preseﬁted ‘during the “trial ratler than by

conducting an interview or a hearing in which a child testified. Therefore;
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because thej eonft ceneideredsome -eyidenee ‘of p‘refe'renc‘:e, -‘bnt concluded
there was insufficient e;.}idence to support the children’s custodial
preference of either parent, but went on to consider and apply the other
best interest {actors, eﬂspeciall_}f that Julie was __th'e:_.pa,%jent _‘primarlilly
Ixfesﬁonsilbie for en_su-ring- that the medical and edncaf.i'enel needs of tne
children were met we conclude 1t d1d not dbuse 1t<=s dlscretlon n awardlng
Juhe prlmary ustody See \TRS 120 480(4)

Second Bill COntPndS the court should haveordered Juhe to
pay hlm chlld Support if Whitney decided to move in Wlth him When she
turned. 18 (Whitney turned 18 in October 2013).2  Bill 01tes to NRS
125.510(9) to support his contention. NRS 125.510(9), however, addresses

when child support obligations cease, not whether 'a’ parent awarded

. primary custody should be ordered to pay child supporf:"if the child chooses

to live with the other parent. Because Bill does not ¢ite to any authority
or pveaent any cogent argument to support his contentlon ‘we decline to
address this ar gument. ‘See Edwards v. Fmperore Garden Rest.. 122 Nev
317, 330 n. 38, 130 P.3d 1280, 1288 1n.38 (2006)

o " Turther, the record does not reflect, and Bill does not. allege,
that Whitney actually moved in with Bill when she turned 18. Therefore,
Bill's argument is merely bypothetwal and mxght even be moot. “In either
ewent that i 1ssue ‘and the facts to c;upport it, should have been presented
to the district court for it to determine whether a rédu_ction of the"'p’ajfr'nen‘t

from Bill to" Julie was appropriate, or a new order should be made

- .. .2A person is a “minor child” tor child support purposes. if under 19
years old and enlolled n h1gh school NRS 120]3 OP(Z)(b)

‘(;)j




CoURT OF APPEALS
DF
NevaDA

(0) 19478«

requiring Julie to pay Bill, before being raised on appeal. See NRS
125B.145(2)(b). L o | |
Thlrd Blll contends the court dld not }‘ave Jurrsdlctmn over
Dale beeauee he was 18 at the tlme of the trlal and therefore not & minor.
Thls is a two- fold 1nqu1ry, whether the dlstrlct court hdd ]urrsdrctlon to
order support rOI‘ Dale and whether the dlstrlct court, had Jumsdlctron to
award Juhe primary custody of Da]e
- A district court retains Jurisdiet-ronﬂto order support for a child
until 19 years old, or until the child gradﬁatés high school. See NRS
125.510(9)(b); Ramacciotii v. Ramacciotti, 106 Nev. 529, 531, 795 P.2d
988, 989 (1990). Here, the complaint for divorce was filed in December
2012, ‘when Dale was 18 years old. Dale did not graduate from hrgh school
unfﬂ'Ma**"ZOlB and did not turn 19 until October 2013. Thus, the district
court pmperly apphed the filing date to’ determme it retained Jurlsalctlon
to order:upport for Dale ‘See McLendon v. Allén, 752 S.W., 7d 781, 733
(fex App 1988) | | ST .
As to its award of custody, a district court’ generally loses
jririédietien to order custody when a child turns 18. See NRS 125.480,
NRS 126B.200; cf. Cavell v. Cavell, 90 Nev. 334, 338, 526 P.2d 330, 332
(1974); see also Geygan v. Geygan, 973 N.E.2d 276, 261-82 (Ohio Ct. App.
2012\ { concludmg the district court lacked Jurrsdlctron to enter a custody
order over a 38 year old phqually and developmen‘ca!h dlsabled adult);
T hus, although the court had Jurlsdictmn to ‘order &upport for’ Dale until
he turried 19, it did not have jurisdrction' to award 'c,ilsltedyef Dale to Julie.
*The result of this error may have 1o effect on the outcome of

the case.” Nevertheless, the custody order with regard to Dale is vacated.
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The dlstrlct | court will }-ﬂlaﬁre te | deterni.ihe ﬁ'hat ' effeei,-: if any, the order -‘ hae
in conjunction with any r'guardianship proceedings- which may have
commenced since the decree went into effect. |

Bﬂl also contends the court d1d not comply Wlth guardlanshlp
law. When 11: found Dale and Bmttney needed a guardlan The court
spemfled that 1ts custodv determmatlon was to bmdcre the gap, between the
leOI‘CE proceedmgs and the guardlancshlp proceedmgs both partles agreed
were necessary and could be 1mmed1ately avadable See NRS 109 0523
The court relied on Dale and Brlttney s Ind1v1duahzed Educatlon Progl am
(“IEP”) in determining both children were of limited capacity and would
require guardianship. The order attempts to provide both Dale and

Brittney legal ‘status and protection during the interim period. The

‘district court, however, had. no authority to bind a future court which may

cdris’idef-a:guar‘dianship petition for an adult, Dale, but did have authority

as to Brittnéy, a minor. See NRS 159.061(1) {“The appoint'ment' of a

: pé‘fentu as a guardian of the person must not conflict with a valid order for

ctietody of the minor.”). The guardianship court would have to determine
u}‘e effect of the custody orders from the famﬂv court. Qee NRS 159.061¢ 2) :
(“[T]he. court shall appomt as guarcban for an mcompetent person “of
limited capacity or minor the qualified person who is most suitable and is
Wi,lliﬁg to s'e'r\-r-e-.”).' The gd'ardiéﬁehip 1ssues are‘:'ﬁdt"ciirre'ntlj" befors this
court beyond what has been stated. | | .
' I*ourth Bill' maintains the court abused its dlqcletlon by
adinittiﬁg testlmony relatmg to Karen's occupatlon, argumg 1t was
irrelevant dhder' NRS 48.015. When determining the bBest interest of the
¢hild, the court must look to the factors set forth in NRS 125.480(4) as well




Court oF APPEALS
OF
NEVADA

0 19478 ategio

as any o;fh_er relevant factors. See Ellis v. Carucei, 123 Nev. 145, ‘152: 161
P.3d 239, 243 (2007).. The court found Bill and Kareﬁ rented an
apartment _together,_ and although Karen tre'stiﬁ@dﬂ_,_s_he_; hadﬂ t’Wq__o‘lﬁhe-r:'
Wéniengi_i_ving Wfrh hér in -thé apartment, Bill .Wouid_.f most 1_ikeiy._bé_,.li’s{_ing
wiﬁh Karen iﬁ the épaftment as well.l Thercourt éonsideréd _thi;s -Living'
arrangement in determmmc the best interest of the ch1ldren particularly
the handlcapped ch1ld ren. The testimony regardmg Karen s oce apatlon as
an exotm dancer dnd hablts ‘was relevant f() the ,courtg c_ust_qdy’
determmatlon because Bill would be living Wlth Karen, and thus, the
children would be living with Karen. Further, Bill does not cite to any
authority supporting his assertion that the distriét court abused its

discretion by concluding it was in the best interest of the children for

K aren not tb be aroﬁnd them: therefore, we do not address that assertion

‘in thig appeal ‘See Edwards, 122 Nev. at 330 n.38,130'P.3d at 1288 n. ‘%8

& Fifth; Bill contends ‘the dlStI‘lCt court ‘misstated Bill's income

~in'determining alimony and abused '_1'ts discretion in awarding al‘im_dri}f'té

Julie. "An award for'alimony supperted by sub:staﬁtialiévi'dence will not be
disturbed on appeal. “Shydler v. Shydler, 114 Nev. 199, 196, 954 P.2d 37
39 (1998). A district court must give adequate consideration to several
factors when awardmg alimony. Forrest v. Forre?t 99 Nev. 602, 606, 668
P.2d 275, 278 (1983); see also NRS 125.150(8). B |

' "The district court made two findings as’ s'to Bill's incomie, Thé

court first stated Bill earned $1’30,ooo per vear, and then stated Bill
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earned $§110,000 per year.3 In1t1ally, Bill argues the district r'on.u"r
erroneously applied the $130,000 income figure to calculate alimony. The
nrder under ampeal and the record as a Whole confirms the court used the
$l 10 000 income flgure ’ro calculate ahmony | | | - - |

The dlStI‘lCt cour‘r determmed the dlsparltv betweeh 1hhomes
WaS $30 000—46, the apprommate d1ffe1ence between BIHS mcome of
$ “LU 000 and Juhes 1ncome of $83 OOO—and stated 1ts goal of adjustlng
the mcomﬂ 'Lo accourlt for the over $200,000 joint income the Dartles; made
while they were married. Had the court used the $130,000 figure, the
diSparify would have been stated closer to $50,000 and the total income
over $220,000. Thus, the court used the correct income figure to
determine alimony. | ( |

Bill claims the district court aléo abused its discretion because
it'?w"ldid not properly consider the factors set forth in NRS 125.150. The
order. reflects  that the court considered the financial condition, income,
age, education, training, and earning caf)aéity:of each spouse. See NRS
125. laO(S)(a) (b), (€). The order reflects that the court also consmlered the
sg-yandard of hmng and dUI‘dtLOIl of the marriage. See NRS 12 ‘3 150(8)(d)
(). The district court is not re(.luil'?éd” to cofnpgife' child '5siip'p"o:rt:"ahd
éli'rht)nj Whétidéi:éﬁhininghn'aliménﬂy award. See NRS "125;‘1'50(8)6)'.
Thete is substantial evidence tow‘.sup'port the conclusion that the district

éourt considered and correctly 'a'plplied' the required factors. "

Te complicate matters further; the coutt found Biﬂ"b‘ﬂ'fpdééfulhf
migled it .in his pleadings by representing he earned the same amount as
Julle
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Moreover, the court delayed the commencement of the alimony
pavments until after the child 'sﬁpport'for Whitney ended. And the court
recognized that’ social éeéhrity benefits would likely fépi‘acé‘ Bill's child
qupport obhgatwn for the two handicapped chﬂdren *Plus the court
cons1dered that the payment of alimony resulted ina tax dedllCLlﬂn for Bill
and taxable ihéome for Julie, Alrth(")iigh both thé'athbilht and duration of
amnony was. substantial, we can only review the dec1smn for abuce of
dmcretmn See Shydi,er 114 Nev. at 196 904 P 2d %t 39 We conclude the
court d1d not abuse its dlscretlon n awardlng Juhe ahmony in view of the
evidence it had before it, |

Sixth, Bill challenges the district court’s award of attorney
fees, arguing that Julie did not followz the court’s orders’ t;)'"subm:it: a
ssp'éfélté memérandum detailing the fees ir'lcu'i'red." ‘The court, HoWeV‘er',
relied on Julie’s testimony as to the amount of attorney fees i-r'icui"‘red in
Yieuof a Depa;c'ate memorandum. A court may award rea%onable attorney
fees in a divorce proceeding. NRS 125. 100(3) In addltmn the court’ muqt
consider whether there is a diSparitv' of income when éwardiﬁg'a’ttdirnéy
fees. See Wright v. Osburn, 114 Nev. 1367, 1370, 970 P, -2d 1071 1073
( 998) . . - e

Heére, the court found Julie’s test'imony credible as to"i ﬂfe
aimount of a’c't‘ornéy'feés incurred. The court also found a disparity of
income of alinbét $30,000. Julie requested over $25,000 in atﬁ'tilrriéfy‘fé;és
yet the court only awarded $10 OOO The record thus generally sapports
both the fmdlng of dlspaxlty inl “income and the amount of attorney fees:
See Gunderson v. D.R. Hortor, 130 Nev. ___, __, 319 P.3d 606, 615 (2014)

(éxplain_iﬂg that a district court’s decision regarding "a'tvt'di'riéy* fées is

10
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generally remewed fofi-aﬁw”ab.uee of dlscretmn) Nevertheless the court
made several errors in its rulings. In these circumstances, tne award of
fees must be vacated and the Brunzell factors? individually applied upon
re:lf.rll._e_nd before fees can be awarded. See Miller v. Wilfong, 121 Nev. 619,
623,119 P.3d 727, 730 (2005). =

- Accordmgly, we

_ | ORDER the Judgment of the dlStI‘lLt court AFFIRMED IN
PART REVERSED IN PART, VACATED IN PART AND REMAND thxs

matter to the district court for proceedmgs consistent with this order.-"’

7 fioer
Gibbons -~ oo

Tao

iThe four factors include: (1) the qualities of the attorney; (2) the
character of the work to be done, (3) the actual work performed by the
attorney, and (4) the result of the case. Brunzeil . Go?den GGate Nat.
Bank, 85 Nev. 345, 349, 455 P.2d 21,'33.(1969).

"The Honorable Abbi Silver,' Judge, did not participate in the
decision in this matter.

11
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Hon. Lisa Brown, District Judge
Carolyn Worrell, Settlement Judge
Karen A. Connolly, Ltd.

Aaron Grigsby

Fuller Law Practice, PC

Eighth District Court Clerk
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