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ORDER OF REVERSAL AND REMAND 

This is an appeal from a district court order granting summary 

judgment in an action to quiet title. Eighth Judicial District Court, Clark 

County; David B. Barker, Judge. Reviewing the summary judgment de 

novo, Wood v. Safeway, Inc., 121 Nev. 724, 729, 121 P.3d 1026, 1029 (2005), 

we reverse and remand for further proceedings. 

The district court granted summary judgment for respondent 

Bank of America on the ground that its agent tendered the superpriority 

lien amount to the HOA's agent. We disagree with the district court's 

determination that the December 2012 letter offering to pay the 

superpriority lien amount, once that amount was determined, was sufficient 

to constitute a valid tender. 1  See Southfork Invs. Grp., Inc. v. Williams, 706 

So. 2d 75, 79 (Fla. Dist. Ct. App. 1998) ("To make an effective tender, the 

1 Neither Ebert v. Western States Refining Co., 75 Nev. 217, 337 P.2d 
1075 (1959), nor Cladianos v. Friedhoff, 69 Nev. 41, 240 P.2d 208 (1952), 
support Bank of America's position. Those cases addressed when a party's 
performance of a contractual condition could be excused by virtue of the 
other contracting party having already breached the contract. Ebert, 75 
Nev. at 222, 337 P.3d at 1077; Cladianos, 69 Nev. at 45-47, 240 P.2d at 210- 
11. 
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debtor must actually attempt to pay the sums due; mere offers to pay, or 

declarations that the debtor is willing to pay, are not enough."); Cochran v. 

Griffith Energy Serv., Inc., 993 A.2d 153, 166 (Md. Ct. Spec. App. 2010) ("A 

tender is an offer to perform a condition or obligation, coupled with the 

present ability of immediate performance, so that if it were not for the 

refusal of cooperation by the party to whom tender is made, the condition 

or obligation would be immediately satisfied." (internal quotation marks 

omitted)); Graff v. Burnett, 414 N.W.2d 271, 276 (Neb. 1987) ("To determine 

whether a proper tender of payment has been made, we have stated that a 

tender is more than a mere offer to pay. A tender of payment is an offer to 

perform, coupled with the present ability of immediate performance, which, 

were it not for the refusal of cooperation by the party to whom tender is 

made, would immediately satisfy the condition or obligation for which the 

tender is made."); McDowell Welding & Pipefitting, Inc. v. Unites States 

Gypsum Co., 320 P.3d 579,585 (Or. Ct. App. 2014) ("In order to serve the 

same function as the production of money, a written offer of payment must 

communicate a present offer of timely payment. The prospect that payment 

might occur at some point in the future is not sufficient for a court to 

conclude that there has been a tender. . . ." (internal quotations, citations, 

and alterations omitted)); cf 74 Am. Jur. 2d Tender § 1 (2018) (recognizing 

the general rule that an offer to pay without actual payment is not a valid 

tender); 86 C.J.S. Tender § 24 (2018) (same). 
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AtkutiA,  ' J .  

Accordingly, the basis for the district court's summary 

judgment was erroneous. The district court did not meaningfully consider 

the parties' other arguments, and we decline to do so in the first instance 

on appeal. In light of the foregoing, we 

ORDER the judgment of the district court REVERSED AND 

REMAND this matter to the district court for proceedings consistent with 

this order. 

J. 
Gibbons 
	

Hardesty 

cc: Department 18, Eighth Judicial District Court 
Hong & Hong 
Akerman LLP/Las Vegas 
Eighth District Court Clerk 
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