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RIlli:R. OF A EH RMA NC E 

David Willmert appeals from a district court order denying a 

petition for judicial review in an unemployment benefits matter. Eighth 

Judicial District Court. Clark County: Crystal Eller. Judge. 

From April 2016 to April 2019. Willmert lived in Indiana and 

wor ked at a  (l',..Arrahha 's  Italian Restaurant. At the encl of April 20 1 9. 

Willmert voluntarily quit his job at Carrabba's and moved to I,as Vegas. 

where he began work as a volunteer poker dealer for the Nevada Poker 

League (NPI.4). NPL is an 1.41.,C that contracts with local Las Vegas bars to 

provide poker games for the bars' patrons. m I works solely with bars and 

does not O ffer  its  po k er game serv i ces  in other  venues.  Between  Ap ril 2019 

and mid-March 2020. Willmert worked as a volunteer poker dealer for NPI, 

approximately live nights per week and made around $150 per night in tips. 

The record is unclear regarding the origin of NPL and Willmert's working 

relationship or NPL's internal Operations. There is no information regarding 

how NPI, determined which dealers it would send to what bars. NPI4's 
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internal communications with its dealers, or NPli's scheduling system. The 

record reveals that Willmert worked voluntarily for NPI, without a contract. 

and that Willmert's income was solely tip-based, as NPI, did not pay 

Willmert salary or commission. 

In March 2020, Governor Sisolak issued a Stay-at-Home order in 

response to the COVID-19 pandemic that forced most bars and restaurants 

to CI ose. With the bars shuttered. both NPI, and Willmert were unable to 

continue offering their poker game and dealing services. Despite 

intermittent orders that permitted bars to reopen at reduced-capacity. NPI, 

and Willmert were unable to work until late August 2021. when the bars 

were permitted to fully reopen. 

In July 2020, Willmert Filed a claim with the 1mployment 

Security .Division (ESD) for Pandemic Unemployment Assistance (PLiA) 

benefits effective from March 15, 2020. In his application. Will mert reported 

his work history and self-certified that he was a -self eMployed-  'gig worker 

10 1' NPI,. Willmert appeared to meet the financial eligibility criteria for PLA 

benefits and received four p re 1 i Ìì.1 i fl a ry response letters from F,SD 

establishing what he would likely receive as his weekly benefit allowance. 

These letters, however, e\plicitly stated that Willmert's ability to receive 

PUA benefits was contingent; on Willmert meeting the other eligibility 

requirements. and Willmert never actually received any henents. 

Based on the nonfinancial components of Willmert's PUA 

benefits application, lS1) issued a final disqualifying determination letter in 

November 2020. stating that Willmert did "not meet the qualifications 

required by the !CARES] Act of 2020" and failed to -demonstratel 1  that lhisl 

unemployment in Nevada was COVID-I9 related pursuant to the CARES 

Act." Willmert appealed this decision to the ES D Administrative Tribunal. 

and a referee hearing was scheduled for April 2022. Prior to the hearing. 
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ESD issued a Notice of Telephone Hearing in which it stated the following 

issues would be considered: "[PUAl benefits pursuant to Section 2102 of the 

CARES ctt of 2020 and the applicable federal regulations at 20 CFR., Part 

625." as well as "2102(c): PtiA - Eligibility. 

Willmert \vas represented by counsel at the telephone hearing. 

Prior to questioning Willmert, the referee laid out the hearing's agenda and 

overviewed the hearing procedures. In doing so. the referee referenced the 

"Issue Su M mary" for Willmert's PUA claim and ad nl itted the summary as an 

exhibit. The Issue Summary described the basis f'or denial as "Iclaimant hasl 

not demonstrated that your unemployment in Nevada was COVI D-19 related 

pursuant to the CARES Act." The referee stated that in order to be eligible 

under the CARES Act. Willmert must meet three elements. Namely, that he 

was (1) not eligible for any regular unemployment benefits in either Nievada 

or any other state, (2) out of' employment "or out of self-employment" due to 

the COVID-19 pandemic, and (3) able and available to work within the 

meaning of state law. After explaining the purpose of the hearing and a 

roadmap for the criteria at issue. the referee asked if there were "any 

questions," to which Willmert's counsel replied. "No. We are ready to go." 

Will melt moved to admit evidence as exhibits. including his 2019 and 2020 

tax returns: a "monthly income tracker" showcasing his ,January. February. 

and March 2020 tip-based earnings; and attestation letters meant to support 

Willmert's gig working status. 

The referee then questioned Willmert. With the CARES Act 

PUA criteria in mind, the majority of' the questions focused on 

Willmert s role at NPI, and appeared to probe the veracity of' Willmert's self-

employed (as O)posed to volunteer) status. Additionally. the referee asked 

Willmert about his 2019 and 2020 tax returns, and the circumstances 

surrounding the late submissions and unclear wage designations on both. 
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Regarding the attestation letters, the referee confirmed that Willmert 

prepared six of the seven letters h ì in scl Í. These six letters Were identical and 

signed by other dealers at NPL. Willmert began these letters with. -To 

Whom it May Concern: I am writing to attest that David Willmert was a 

poker dealer/gig worker for the Nevada Poker I.,eague at the time or the 

COV1 1)- 19 pandemic closures." The dealers simply had to sign their names 

on the letters if' they agreed. In contrast to Willmert's self-prepared letters. 

one of NPL's co-owners. Patricia Murphy. wrote the seventh attestation 

letter and, in this letter, she referred to Willmert's nonemployed "volunteer" 

status twice. Specifically, Mumhy stated that Willmert was "a volunteer gig 

worker for Nevada Poker League" and "volunteered to deal poker for tips 5 

days a week." 

Willmert's counsel questioned Will ni ert at the conclusion of the 

referee's questions. During this questioning, Wi 1 l mert afTirmed that the tips 

he earned as a poker dealer for NPL were his "sole source of income. and 

pronounced that he did not immediately file a claim with ESD for PtiA 

benefits in March 2020 because he was unaware that such benefits were 

potentially available to him. To that end, Willmert expressed that he was 

inspired to apply for ML;\ benefits after seeing other NH, dealers apply For 

and receive them. At this point. the referee interjected and stated for the 

record that his determination on Willmert's benefits would he based on the 

facts of Willmert's case alone .Lind without regard to whether similarly 

situated dealers received benefits. Willmert gave a closing statement in 

which he reiterated the continuous nature of' his work as a dealer for NI)1, 

and emphasized that the CARES Act was enacted to protect people in his 

position. 

The referee issued a decision in June 2022 that affirmed ESITs 

disqualifying determination on the basis that Willmert had not met the 
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CARES Act eligibility requirements to qualify for PUA benefits. The referee 

supported his conclusion on three main and independent grounds. Namely. 

that (1) Willmert had neither a state business license in Nevada nor an 

exemption pursuant to NRS 76.100 (thus making him "unavailable for self-

employment work.-  as required by the CARPI'S Act): (2.) Willmert was 

potentially eligible to receive regular unemployment compensation benefits 

(LiC benefits) in Indiana; and (3) Willmert offered his poker dealing services 

as a volunteer with NPL and was therefore not employed within the meaning 

of' the CARES Act. 

Willmert appealed the referee's decision to ESID's Board or 

Review (the Board) and. in June 2022. the Board summarily declined further 

review pursuant to NRS 612.515. In October 2022. Willmert filed a petition 

for judicial review with the district court. In his petition. Willmert argued 

that the referee exceeded the scope of the telephone hearing a nd violated 

NAC 612.225(3) when he considered Willmert's lack of a state business 

license. potential benefits in Indiana. and arguable volunteer status in 

making.  his determination. Willmert asserted that the sole issue mentioned 

in the Notice of Telephone Hearing was "[Section) 2102(c): PUA - 

and that this was therefore the only issue appropriate for the referee to 

consider. Moreover, Willinert COn tended that he was 11 ot given an 

opportunity to request ri continuance to prepare for the referees newly 

presented issues. In response. ESI) argued that all three grounds the referee 

relied on to inform his decision were part of the P[]A eligibility criteria 

pursuant to the CARES Act, and the referee s findings and conclusions were 

supported by substantial evidence. The district court agreed with ESD and 

denied Willmert's petition for judicial review. This appeal followed. 

On appeal. Willmert raises three issues that mirror those 

presented in his appeal to the Board an(:l in his petition for judicial review. 
COURT OF APPEALS 

OF 

NEVADA 

(0) 1947B  

5 



Specifically Willmert argues that the district court's order denying his 

petition was improper because (1) ESD violated NAC 612.225(3) by failing to 

restrict the tribunal hearing's scope to the issues presented in the hearing's 

notice; (2) the three independent bases the referee relied on to affirm ESD's 

denial or PLA benefits were inappropriate as a matter of law and not 

supported by substantial evidence; and (3), as an extension of the preceding 

two issues. ESD's ultimate determination that Willmert was ineligible for 

PUA benefits was not supported by substantial evidence. We conclude that 

the district court properly denied Willmert's petition for judicial review 

because ESD's denial of PUA benefits was appropriate. ESI) did not violate 

NAC 612.225(3) and exceed the hearing's scope because notice was proper. 

the issues the referee considered were within the CARES Act eligibility 

criteria, Will.mert bore the burden to prove his eligibility, and the referee's 

conclusions On several issues were clearly supported by substantial evidence. 

We therefore affirm the district court's order and F.,SD's disqualifying 

determination. 

ESD did itot viotale NAC 612.225(q) 

Willmert argues that MD violated NAC 612.225(3) because the 

issues the referee considered during the telephone hearing exceeded the 

scope Of the hearing's notice. Specifically, Willmert contends that the referee 

was permitted to consider only whether Willmert's unemployment was 

"caused by COVID-19-  and not whether Willmert had a state business 

license, was potentially digible for regular UC benefits in Indiana, or was a 

volunteer. ESD responds that the Notice or Telephone Hearing was broad 

enough to encapsulate the three contested issues, and that the referee 

properly previewed his line of inquiry and otherwise Ibllowed all of NAC 

612.225(3)'s procedural requirements. Because Willmert received proper 

notice, and because the issues the referee considered therefore did not exceed 
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the scope of the hearing. WC conclude that V,S1) did not violate NAC 

612.225(3). 

Notice of the telephone hearing was proper 

Willmert argues that, !pursuant to the Notice of' T(1lephone 

Hearing, the Sole issue the referee could properly consider was whether 

‘Villmert's unemployment was "caused by COV 1)-19." To that end. Willmert 

argues that when the referee considered issues beyond that narrow inquiry. 

the notice became inadequate. ES1) responds that the notice was proper 

because section 2102 of the CARES Act, which it referenced in the Notice of' 

Telephone Hearing, was broad enough to include all of the issues the referee 

covered during the hearing. 1 n reviewing agency decisions. this court reviews 

questions of law de novo. See Clark. Ci.y. Sch. Dist. u. Rundtcy, 122 Nev. 1110. 

14-43, 118 P.3d 750, 754 (2006). 

NAC 612.225 outlines the requirements for proper notice of' 

m inistrative hearings. NAC 612.225(3). specifically. states the fol lowing: 

At the start of the hearing. the examiner will present 
a concise explanation of' the issues to be covered and 
the procedures to be followed. The scope of' the 
hearing must be restricted to issues identified in the 
notice of hearing. unless the parties are provided 
with proper notice and the Opportunity to request a 
continuance with respect to other issues. 

Pursuant to NAC 612.223(1). the "notice-  referenced in subsection 3 must 

also comply with NRS 23311.121(2). NRS 23311.121(2)(a)-(d) requires the 

notice to include "la] statement of the time, pl ice. l rid nature of' the hearing : 

la] statement of the legal authority and jurisdiction"; reference to the 
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particular sections of the statutes and regulations involved": and la] short 

and plain statement of the matters asserted."' 

The Nevada Supreme Court has concluded that NRS 23311.121 

requires notice to be reasonable." and "that the due process requirements Of 

notice are satisfied where the parties are sufficiently apprised of the nature 

of the proceedings so that there is no unfair surprise. The crucial element is 

adequate opportunity to prepare." Neu. State Apprenticeship Council L. ;Joint 

Apprenticeship & Training Contra. for the Elec. Indus.. 9,1 Nev. 763, 765, 587 

P.2d 1315, 13 16- 17 (1978). With the supreme court's principles in mind. \ve 

reasoned that NRS 23313.121(2)(c) s statutory "reference-  requirement does 

not mean that the notice "m List cite the sections ol the statute with 

particularity." Reno Dodge Sales, Inc. v. State, Dep't o/ Motor Vehicles. No. 

67903-COA, 201.6 WI., 3213593. at *1. '3 (Nev. Ct. App. June 1. 20.1.6) (Order 

of' Affirm a nce).2 

1"frlaihe initial notice may be limited to a statement of the issues 
involved" the agency or other party is unable to state the matters in 
detail at the time the notice is served." NRS 23313.121(2)(d). This limited 
statement remains sufficient unless either the agency or other party 
subsequently requests "a more definite and detailed statement." Id. 

2 In Reno Dodge, the Nevada DMV served Reno Dodge with a Notice of' 
Violation. alleging that one of Reno Dodge's advertisements violated NRS 
482.55/1, which prohibits deceptive trade practices. 2016 WI., 321.3593, at *-1. 
Reno Dodge filed a motion to dismiss the violation, arguing that because the 
DMV did not cite to NRS 482.554's specific subsections, it did not have 
jurisdiction to issue violations. /c1. The administrative law judge denied the 
motion and Reno Dodge filed a petition for judicial review. which the district 
court denied. Id. On appeal, we affirmed the district court's decision. 
concluding that, because Reno Dodge "was reasonably on notice that the 
advertisement was an alleged violation of NRS 482.554 as a whole notice 
was proper. Id. at *3 (empha.sis added). 
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Here, HSI.) d id not violate NAC 612.225(3) because the Notice Of 

Telephone Hearing i ncluded references to the applicable section Of the 

CAR14.14S Act, and the referee provided a concise explanation of the hearing 

procedures and issues at the hearing's outset. Specifically. in addition to 

listing the hearing date and time, the Notice of Telephone Hearing stated, 

"THE FOLLOWING ISSUES WILL I3E CONS1D.ERED: Pa ndem ic 

Unemployment Assistance (PUA) benefits pursuant; to Section 21.02 of' the 

CARES Act of 2020 and the applicable federal regulations at 20 CFR., Part 

625." Directly underneath the reference to Section 2102. the Notice lists 

"2102(c): PUA - Eligibility." It is unclear why 1.7,S1 1) listed subsection "(c)'' 

separately from its reference to Section 2102. but gleaning ESD's rationale 

is beside the point. ESD cited to 2102(c) in addition to its broad reference to 

Section 2102. which governs the entire PUA program writ; large. See 15 

§ 9021 (Supp. II 2018). Thus, Willmert was on notice that Section 

2102, in its entirety, was fair game for the hearing. 

The referee did not exceed the hearing's scope 

Related to improper notice. Willmert argues that the three 

grounds the referee relied on in issuing-  his decision exceeded the scope of' the 

hearing. ESD responds that all three contested issues were pyoperly within 

the scope of Secti.on 2102 of the CARES Act. In reviewing agency decisions. 

we review purely legal issues de novo, including matters of statutory 

interpretation. See Sierra. Pac. Power Co. e. State, Dep't of Thxation. 130 

Nev. 940, 9/1/1, 338 lUcl 12/1/1. 1246—.17 (20 I /1). 

PUA benefits were part of a temporary federal unemployment 

a.ssistance program offered to claimants who were ineligible f'or traditional 

unemployment compensation but nevertheless unemployed as a result; of' the 

COVID-19 pandemic. See 15 U.S.0 § 9021. Pursuant to Section 2102 of the 

CARES Act. to qualify for PLA benefits, an applicant; must nleet three 
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requirements and show that they (1) do not qualify f'or regular 

unemployment compensation or extended benefits under state or federal law; 

(2) are available .for work within the meaning of applicable state law, except. 

that they are unemployed, partially unemployed, or unable to work due to 

one of the COVID-19 related reasons identified in Section 2 .102(a)(3)(A)(ii)(I): 

and (3) are either self-employed or seeking part-time employment.' See 15 

§ 9021(a)(3)(A). 

Here. Willmert contends that the referee exceeded the hearing's 

(:.ope by considering whether he (1) had a state business license. (2) was 

potentially eligible for regular tiC benefits i n I nd i a na, and (3) was a 

volunteer as opposed to a sell-employed gig worker. Considering.  only 

whether these issues were within the broad scope of the hearing's notice—

and not whether the referee's answers to these questions were proper (which 

will be discussed in greater depth below).---all three of' these issues are 

relevant to Section 2102 of the CARES Act and within the hearing's scope. 

Specifically, whether. Willmert was ror regular tiC benefits in 

Indiana was relevant to whether he cilMlified for "regular unemployment or 

extended benefits under State or Federal law," 15 U.S.C. § 9021 (a)(3)(A)(i). 

and Willmert. s potential volunteer status was relevant to whether Willinert 

was "self-employed [or] seeking part-time employment." 15 U.S.C. § 

9021(0(3)(A)00(11). 

Whether Willmert had a state business license was also relevant 

to Section 2102 of the CAR,ES Act. We have found that state business 

"The CARES Act also requires an applicant to substantiate their 

employment or self-employment through documentation. See Moore v. Enip't 

Sec. Diu.. No. 8/1185-COA. 2022 WI, 2901129 at *2 (Nev. Ct. App. July 21, 

2022) (Order of' Affirmance): see also 15 C.S.C. § 9021(a)(3)(A)(iii). 
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licenses can be used for "Iplroof of self-employment.-  Moore L. Emp't. Sec. 

Diu., No. 8/-1185-COA, 2022 WI, 290 .1129 at *3 (Nev. Ct. App. July 21, 2022) 

(Order of Affirmance) (alteration in original) (internal quotation marks 

omitted). Thus, WC need not decide whether the state business license 

criterion was relevant to Willmert's "availablilif /or work within the 

meaning of applicable state law,- 15 U.S.C. § 9021(a)(3)(A)(ii)(1), because it 

was relevant to the question of whether Willmert was self-employed or a 

volunteer„see 15 U.S.C. § 9021 (a)(3)(A)(ii)(11). Consequently, all three issues 

the referee covered during the telephone hearing--and on which he based his 

decision—were precisely within Section 2102s purview and, consequently. 

the hearing's scope.-' 

Accordingly. because the Notice of' Telephone Hearing included 

a broad reference to the section or the CARES Act that 'would Corm the 

hearing's hasis. and because Wilimert had an opportunity to be heard. was 

adequately prepared, and (;lid 11(a, request a continuance. \ve conclude that 

the Notice of Tl'elephone Hearing \vas proper. and that ESI) did not violate 

NAC 61.2.225(3) by exceeding the hearing's scope. 

The referee's conclusion.s were supporied by substanacti euidence 

'Willmert also argues that, based on the issues the referee considered. 
he was inadequately prepared for the hearing. While not determinative to 
our ultimate decision of whether the referee exceeded the hearing's scope. 
the record negates this facet of Willmert's argument. Specifically. Willmert 
n.either objected nor asked for a continuance after the referee announced the 
issues; instead. Willmert stated that he was "ready to go.' Further, Willmert 
cam e to the hearing prepared to offer evidence that went directly to the issues 
he now ckiims exceeded the hearing's scope. Namely. he was prepared with 
attestation letters, tax returns. and a self-prepared monthly income tracker 
that he used to support his ineligibility f'or Indiana benefits. as well as his 
self-employed status. 
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Willmert argues that, even if the issues considered during the 

telephone hearing were properly within the hearing's scope, the referee's 

findings were not supported by substantial evidence. ESD responds that the 

referee's decisions were all sufficiently backed by evidence in the record. At 

the outset. VVC; note that Will mert bore the burden to prove that he satisfied 

the PUA eligibility criteria. See .15 § 9021 (3)(A)(i)-(ii). When 

reviewing an administrative unemployment compensation decision. \ve 

review the Board's and referee's decisions for an abuse of discretion and will 

uphold those decisions as long as they are supported by substantial evidence, 

which is evidence that a reasonable mind could find adequately upholds a 

conclusion. Rundley, .122 Nev. at 1 ,171 ,1-43. 1/18 P.3d at 73,1. To obtain 

reversal in this case, Willmert must show on appeal that all of the referee's 

findings were incorrect. We conclude that a reversal is not warranted because 

at least one independent basis the referee relied on to affirm 

disqualifying determination was supported by substantial evidence:' 

Willinert Was potentially eligible for regular 11C benefits ill 
Indiana 
Willmert argues that the referee's determination that he \vas 

potentially eligible for regular UC benefits in Indiana was not supported by 

substantial evidence because he voluntarily quit his job before moving to I,as 

Vegas. Additionally Willmert contends that even if he Was not categorically 

.711he first basis—that Willmert was not available to work in Nevada 
because he did not have a state business license--need not be resolved in 
light of our overall decision. Nevertheless. as noted in the previous section. 
Willmert's lack of a state business license was probative of' his volunteer 
status. as it tended to show that he was not self-employed. See Moore. No. 
84185-COA at *3. 

COURT OF APPEALS 

OF 

NEVADA 

(:)) I9.7R <as'altD 

12 



disqualified from receiving regular tJC benefits, he had not earned sufficient 

wages during Indiana's "base period" to qualify Cor them. ESID responds that 

Willmert reported 88.195 in W-2 wages on his 2019 Indiana state tax return 

during the applicable base period, which was enough to make him ri nancially 

eligible for regular LiC benefits as long as he met tho other eligibility criteria. 

We conclude that the referee's decision was supported by substantial 

evidence because, in Indiana, individuals who voluntarily quit may still be 

eligible to receive reduced benefits and because Wilhnert reported income 

during the applicable base period sufficient to potentially qualify for them. 

Chapter 15 of the Indiana Code covers disqualification for 

benefits. See Ind. Code Ann. § 22-4-15-1 (LexisNexis 2019). Ind. Code Ann. 

§ 22-4-15-1(a) specifically mandates that -individuallsj who voluntarily 

ileave theid employment without good cause in connection with ltheirl 

work ... !are] ineligible for waiting period or benefit rights." The Indiana 

Code does not define "good cause": rather, tho question of' whether an 

employee quit for good cause is left to the Unemployment Insurance 1Zeview 

Board. See Davis u. Review Bd. of the Ind. Dep't, of Workforce Dev.. 900 

N.E2d 488, /192 (lnd. Ct. App. 2009). That said. to quit without good cause 

typically means that the employee's reason for terminating was "purely 

subjective or personal." Whiteside u. Ind. Dep't of Workforce Dev.. 873 N.E.2d 

673, 675 (Ind. Ct. App. 2007). Notably. even individuals who left; their 

employment without good cause may still be eligible for reduced benefits 

under Ind. Code Ann. § 22-4-15-1." 

"See, e.g., Ind. Code Ann. § 22-4-15-1(b)(1)(A)-(B) ("For the first 
separation from employment under disqual4ing conditions. the maximum 
benefit amount of the individual's current claim is equal to the result 
of ... the maximum benefit amount of the individual's current claim, as 
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Employees who 8re not categorically exenlpt from applying for 

benefits must still be financially eligible in order to qualify. See Incl. Code 

Ann. § 22-1-2-25. To determine financial eligibility. states typically review 

the employee's wages earned during a specified segment of time called a 

"base period." See, e.g., Anderson. 130 Nev. at 299. 324 P.3d at 365 

(determining the appropriate base period after a claimant applied f'or 

benefits). In Indiana. the base period is defined as "the first four (1) of the 

last five (5) completed calendar quarters immediately preceding the first day 

of an individual's benefit period." Incl. Code Ann. § 22-4-2-12. A "calendar 

quarter" is "the period of three (3) consecutive calendar months ending on 

March 31. June U. September 30, or December :31. Ind. Code Ann. § 22-4-

2-13. 

Here, Willmert voluntarily quit his job at Carrabba's in April 

2019 to move to Las Vegas and has never attempted to receive benefits in 

Indiana. Although Willmert voluntarily quit, this 'disqualifying condition" 

did not. render him categorically exempt from all benefits—he may still have 

been eligible to receive reduced benefits. had he applied for them. See Incl. 

Code Ann. § 22-1-15-1(b)(1)('\)-(11). Therefore, Willmert's argument that his 

voluntary departure from Carrabbds was determinative as to his potential 

eligibility for Indiana benefits fails. 

As to \vhether Willinert was financially eligible based on his 

earnings during the base period, the question For the referee was one of 

potentiality. The CARES Act specifies that a covered individual is One who 

"is not. eligible for regular compensation or extended benefits under State or 

'Federal law." .15 U.S.C. § 9021(a)(3)(A)(i) (emphasis a.dded). Thus, the 

initially determined: multiplied by . seventy-five percent (75%): 
rounded ...."). 
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finding Of' ineligibility must be conclusive in order to satisfy that component 

of the CARI.4],S Act and Willmert bore the bu rd en to prove that he had 

"exhausted all rights to regular unemployment or extended benefits under 

State or Federal law." Id. In Willmert's case. the referee determined that 

Willmert may have earned sufficient wages during the putative base period 

(October 1, 2018, to September 30. 2019) to be monetarily eligible for regular 

UC benefits in Indiana. At minimum. based on Willmert's 2019 Indiana 

State Tax Return, the referee could not say that Willmert was conclusively 

ineligible. Thus, there remained a possibility for Willmert to receive regular 

UC benefits in Indiana. 

Accordingly. because Willmert was not categorically exempt 

f'rom receiving regular UC benefits in Indiana. and because Willmert may 

have been financially eligible for benefits based on his 2019 tax return and 

.Indianans specified base period, we conclude that the referee's determination 

that Willmert may have been eligible for regular UC benefits in Indiana was 

supported by substantial evidence. 

Evi4ence supports Wittmert's volunteer status 

Willmert argues that the referee abused his discretion by ri ncling 

that Willmert was a volunteer'. Specifically. Willmert argues that because 

he Nvorked five nights per week and made an average of S150 in tips per night 

dealer for NPI, before the COV 11)- 19 pandemic. he \vas a self-employed 

gig \vorker and not. ;-.1 volunteer. ViS1) responds that the referee's decision \vas 

supported by substantial evidence because Willmert offered his services on a 

voluntary basis, worked without a contract, and had no guarantee or 

expectation of payment. We conclude that the referee's determination that 

Willmert was a volunteer was not a.n abuse of discretion, as it was supported 

by evidence in the record and was neither arbitrary nOr capricious. See Ctork 

Ct,y. Liquor ( Gaining Licensing IÍí. „. Simon & Tucker, Inc., 106 Nev. 96. 
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97, 787 P.2d 782. 783 (1990) (noting that, when reviewing agency decisions, 

we are "linlited to a determination of whether the decision was arbitrary. 

capricious, Or a.n abuse of discretion"). 

NRS Under 612.065. employment. means 

"service . . . performed for wages or under any contract of hire. written or 

oral, express or implied." The United States Department of' Labor has 

clarified that work performed for employment must be "bona fide 'work' 

which does not -include unremunerative work performed as a volunteer. 

U.S. Depi or Labor, klmployment & Training Administration, Opinion Letter 

on Definition of "Work.' for Purposes of Section 3304(a)(7) of the Federal 

Unemployment Tax Act (March 4. 1992). There is no clear delineation 

between a "volunteer" and a "self-employed gig worker. However, the 

Nevada Supreme Court suggests that, even in the absence of statutory. 

regulatory, or common law definitions. it would be difficult to call an 

individual -self-employed-  if' that individual did not work for wages and was 

under no contract. See Whitney c. State, Dep't Fillp't Sec.. 105 Nev. 8.10. 

813, 783 P.2d 459, 461 ( 1989). Although not controlling. the Code of' Federal 

Regulations' definition of -volunteer' iS also helpful. The Code defines 

"vo l unteer" as  -l a i n  in di v id ua l w h o  p er forms hours of service... without 

promise, expectation or receipt of compensation. 29 C.V.R. § 55'3.101(a) 

(2012). "For purposes or PLA eligihility. this court has round that - Iplroor 

of self-employment includes ... state or Federal employer identification 

numbers, business licenses, tax returns, business receipts, and signed 

affidavits from persons verifying the individual's self-employment." Moore u. 

kmp't, Sec. Diu.. No. 8/1185-COA, 20'22 WI, 2901129. at ":3 (Nev. Ct. App. duly 

21, 2022) (Order of' Affirmance) (alteration in original) (internal quotation 

marks omitted). 
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Here, the referee determined that Willmert was a volunteer with 

NPI., because he had no contract and performed his poker dealing services 

without expectation of payment. This lindina was not .11-1 abuse of the 

referee's discretion. particularly because the record does not demonstrate 

either how Willmert came to work with NPIA, how NPI J delegated work to its 

dealers, or whether NPL set specific requirements for its dealers. See Clark. 

Sch,. Dist. v. Buchanan, 11.2 Nev. 11 d 6, 11/19. 92'1 P.2d 716, 718 (1996) 

(noting that work done for employment is "required-  work, while volunteer 

work is done kvith no requirements attached): see Clark Cty. Liquor & 

Gaming Licensing Bd.. 106 Nev. at 97. 787 P.2d ;.it 78:3. Willnyert stated that 

between April 2019 and March 2020 he consistently worked rive ni..?,-hts per 

week and made S150 in tips per night. However. these facts do not change 

the reality that, \vhile Willmert may have had an expectation of payment. 

there was no guarantee. Although it may he custorm.try For players to tip 

their pokey' dealers, it is not required. and nothing in the record indicates 

that. tips were required in Willmert's case. 

Moreover, to he an "employed" poker dealer in Nevada requires 

significant licensing and documentation submissions, as \yell as background 

checks, pursuant to the Gaming Control Board's discretion. See, e.g., Nev. 

Gaming Control 1cl,. Investigations Division. Nonrestricted License as an 

Officer. Director. key ki'mployee. or I iike Position instructions. 

h ttps://gam i ng.nv .gov/m od u les/sh owdocu m e n t.a spx?docu m en tid =13/105 

(last visited Dec. 1.2. 2023). The record does not indicate that Willmert held 

either a restricted or nonrestricted employee license, which further supports 
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Willmert's "volunteer" status.7  Finally, the attestation letters that Willraert 

offered as evidence to support his self-employed status were unpersuasive f'or 

two reasons. First. of the seven attestation statements. Willmert prepared 

six of them himself—the letters were identical and potentially self-servin-' 

Second, in the only attestation letter that Willmert did not prepare himself. 

Patricia Murphy, one of NPL's co-owners, referred to Willmert as "a 

volunteer gig worker for Nevada Poker League" who "volunteered to deal 

poker for tips."' 

Accordingly, because the referee's determination that Willmert 

\vas i volunteer with NPIA was supported by substantial evidence a nd 

appears neither arbitrary nor capricious, we conclude that the referee did not 

abuse his discretion in deciding this arguable issue. 

ESD's determination that Willmert was ineligible for PIM benefits is 
supported by substantial euidence 

As an extension of his !previous arguments. Willmert's final 

argument is that ESlYs disqualifying determination was not supported by 

substantial evidence because his unemployment was caused by the COV1D-

19 pandemic, and PUA benefits were specifically created to help individuals 

in Willmert's position. ESD counters that, in order to be eligible for PCA 

benefits. Willmort had to satisfy all of the criteria set forth in Section 2102 

of the CARES Act. which he failed to do. We conclude that. based on the 

foregoing analysis. ESlYs disqualifying determination was supported by 

substantial evidence. With respect to the referee's decision, the telephone 

7 Further. as noted throughout. l wi l..mert did not have a state business 
license. which further supports his volunteer status. See Moore, No. 8,1185-
COA at *3. 

8Winmert stated that; he prepared the letters to "have proof of' lhisl gig 
working status.-

 

COURT OF APPEALS 

OF 

NEVADA 

(0) 1947B 

18 



hearing was Properly noticed and the issues the ivreree considered were 

within the hearing s scope. Additionally. because One or more of the three 

independent grounds the referee relied on to affirm ES D's i nitia.1 

disqualifying determination was supported 'by substantial evidence in the 

record and in accordance with the applicable statutes, regulations. and 

caselaw. Willmert has not demonstrated reversible error. Consequently. we 

conclude that ES1Ys determination that Willmert was ineligible for PCA 

benefits was not an abuse of' discretion. and the district court therefore 

properly denied Willmert's petition for judicial review. 

Accord i ngly, we 

OR DER the judgment of the district court A 1111111 R.M E1)." 

Bulla westbroo k 

cc: Hon. Crystal Eller, District Judge 
Jonathan Andrews, Settlement Judge 
The Siegel Group 
State of' Nevada/DETR - Las Vegas 
State of Nevada/D14.:TR - Carson City 
P..ighth District Court Clerk 

Insofar as Willmert has raised arguments that are not specifically 
addressed in this order, we have considered the same and conclude that they 
do not present a basis for relief'. 
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