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IN THE SUPREME COURT OF THE
STATE OF NEVADA

THE STATE OF NEVADA, APPELLANT, v. RICHARD HABER-
STROH, akA GERALD HABERSTROH, aka PATRICK
JAMES HICKEY, akA RICKY HICKEY, akAa LEE DIVIN-
CENT, RESPONDENT.

No. 38404

RICHARD HABERSTROH, aka RICKY HICKEY, aka
PATRICK JAMES HICKEY, akA GERALD HABER-
STROH, A/K/A LEE DIVINCENT, APPELLANT, v. WAR-
DEN, NEVADA STATE PRISON, E.K. McDANIEL,
RESPONDENT.

No. 38600
May 30, 2003*

These are consolidated appeals from an order of the district
court granting in part and denying in part a post-conviction peti-
tion for a writ of habeas corpus in a capital case. Eighth Judicial
District Court, Clark County; Michael L. Douglas, Judge.

Affirmed.

LeavitT, J., with whom BECKER and GIBBONS, JJ., agreed, dis-
sented in part.

Brian Sandoval, Attorney General, Carson City; David J.
Roger, District Attorney, and Clark A. Peterson, James Tufteland,
and Lynn M. Robinson, Chief Deputy District Attorneys, Clark
County, for Appellant in Docket No. 38404 and Respondent in
Docket No. 38600.

Franny A. Forsman, Federal Public Defender, and Elizabeth
Brickfield and Michael L. Pescetta, Assistant Federal Public
Defenders, Las Vegas, for Respondent/Appellant Richard
Haberstroh.

Before the Court EN BANC.

*Editor’s Note: This opinion reflects corrections made pursuant to an
order entered on June 9, 2003.



2 State v. Haberstroh

OPINION

By the Court, ROSE, J.:

In 1986, Richard Haberstroh kidnapped a young woman in
Clark County, then robbed, sexually assaulted, and murdered her.
After his first trial ended in a mistrial, he was convicted at a sec-
ond trial and sentenced to death. Haberstroh unsuccessfully
sought relief on direct appeal and in a prior post-conviction pro-
ceeding. In this second post-conviction proceeding, the district
court granted partial relief in favor of Haberstroh, vacating his
sentence and granting him a new penalty hearing. The State
appeals from that part of the district court’s order, and Haberstroh
appeals from the part denying the remainder of his petition.

The district court concluded that Haberstroh’s death sentence
should be vacated because the jury’s finding of depravity of mind
as an aggravating circumstance, without a proper limiting instruc-
tion, was unconstitutional. This error is undisputed, and we con-
clude that it was not harmless beyond a reasonable doubt. The
district court otherwise upheld Haberstroh’s conviction, and he
raises numerous issues in that regard. We conclude that they do
not warrant relief and therefore affirm the district court’s order.

FACTS

Early in the morning on July 21, 1986, Haberstroh abducted a
young woman, Donna Kitowski, from a grocery store parking lot
in Las Vegas. He took Kitowski into the desert outside the city,
robbed her, sexually assaulted her, and strangled her with a liga-
ture. The strangulation caused irreparable brain damage and ulti-
mately Kitowski’s death.

After his arrest, Haberstroh was appointed counsel, Deputy
Public Defender George Franzen. Haberstroh pleaded not guilty
to various felony charges, including first-degree murder of
Kitowski with the use of a deadly weapon. The charges also
included kidnapping, sexual assault, attempted robbery, and
attempted murder of another victim, Suzette Yake, in a different
incident. The week before trial was set to begin, Haberstroh
moved to dismiss Franzen and to proceed with his own defense.
The district court canvassed Haberstroh extensively to determine
if he understood the charges against him, the elements of each
crime that the State had to prove, and the possible penalties. The
court questioned Haberstroh about his education and prior legal
experience. The court advised him that he would not receive any
special indulgence by proceeding without counsel and informed
him that his appointed counsel was an experienced criminal trial
lawyer. Haberstroh nevertheless insisted that he be allowed to rep-
resent himself. The court granted the motion to dismiss counsel,
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but ordered Franzen to remain as standby counsel. The trial ended
in a mistrial with the jurors voting eleven to one for conviction.
A new trial date was set for September 1987. The charges involv-
ing Yake were severed from the second trial.

Early in June 1987, Haberstroh informed the district court that
he wished to represent himself again at the second trial. On
September 15, 1987, just six days before trial, Haberstroh moved
to continue the trial and to have Franzen reappointed as defense
counsel. The court was pleased to do so and willing to grant a
one-week continuance. Franzen stated that he needed at least a
month to prepare. When the court refused to continue the trial for
longer than one week, Haberstroh, after an off-the-record con-
versation with Franzen, stated that he was prepared to proceed
himself. Franzen again acted as standby counsel.

The second jury found Haberstroh guilty of first-degree mur-
der, first-degree kidnapping, sexual assault, and robbery, each
with the use of a deadly weapon. At Haberstroh’s request,
Franzen was appointed as counsel for the penalty phase of the
trial, but Haberstroh requested that no witnesses be called on his
behalf because he did not want his friends and family embarrassed
by the publicity. At the end of the penalty phase, the jurors
returned a sentence of death. They found no mitigating circum-
stances and five aggravating circumstances: the murder was com-
mitted by a person previously convicted of a felony involving the
use or threat of violence, it was committed during the commission
of a robbery, it was committed during the commission of first-
degree kidnapping, it was committed during the commission of
sexual assault, and it involved depravity of mind. Haberstroh also
received four consecutive terms of life in prison without possibil-
ity of parole for the kidnapping and sexual assault and two con-
secutive fifteen-year prison terms for the robbery.

This court affirmed Haberstroh’s sentence on direct appeal.!
Haberstroh then sought post-conviction relief, claiming that he
had received ineffective assistance of counsel and that his waiver
of the right to counsel had not been voluntary and intelligent.
After an evidentiary hearing on the matter, the district court
denied relief, and this court affirmed the denial.?

In November 1997, Haberstroh filed a petition for a writ of
habeas corpus in the district court, raising 43 main issues. In
September 1998, the district court adopted a stipulation by the
parties that some claims would be considered on the merits after
an evidentiary hearing, that some other claims would be consid-
ered on the merits without the taking of any evidence, and that
still other claims had already been rejected by this court and in

'Haberstroh v. State, 105 Nev. 739, 782 P.2d 1343 (1989) (Haberstroh I),
modification recognized by Harte v. State, 116 Nev. 1054, 1072, 13 P.3d 420,
432 (2000).

2Haberstroh v. State, 109 Nev. 22, 846 P.2d 289 (1993) (Haberstroh II).



4 State v. Haberstroh

the State’s view were subject to the doctrine of the law of the
case. The parties stipulated that they had substantial evidence to
present on any procedural default issues but had ‘‘chosen to allow
adjudication on the merits for the sake of efficiency and fairness.”

The district court held an evidentiary hearing over several days
from July 1999 to June 2001 and granted the habeas petition in
part. It concluded that the penalty-phase jury instruction on
depravity of mind had been unconstitutional and that the error was
not harmless. It therefore vacated the sentence of death and
ordered a new penalty hearing. The court decided no other
penalty-phase claims and rejected all of Haberstroh’s guilt-phase
claims. The State and Haberstroh appealed.

DISCUSSION
NRAP 30(b) and the requirement of brevity in appendices

As a preliminary matter, we admonish Haberstroh’s attorney,
Assistant Federal Public Defender Michael Pescetta, for filing an
appendix containing extensive irrelevant material. Pescetta filed
an appendix of 52 volumes and 11,384 pages. In his briefs to this
court, however, he did not cite to even a single page in 22 of the
volumes, and for most of the other volumes, he cited to only a
few pages out of an entire volume. Including thousands of pages
of appendix that were not relevant to this appeal violated the
Nevada Rules of Appellate Procedure and needlessly burdened
this court and its staff. NRAP 30(b) expressly provides that
“‘[b]revity is required’’ in appendices and that ‘‘all matters not
essential to the decision of issues presented by the appeal shall be
omitted.”’

In response to questions at oral argument in this case, attorney
Pescetta asserted that he considered it necessary to impose such a
massive record on this court to ensure that he preserves the record
for future proceedings in federal court. This response is unac-
ceptable. We do not see how including materials in the record
before this court, without relying on them to support issues raised
here, could operate to preserve those materials. Moreover, we
question what purpose these materials could serve in the federal
court if they were of no use to Haberstroh in the proceedings
before this court.

We therefore admonish Pescetta for filing an appendix which
grossly violates NRAP 30(b) and caution him that we will con-
sider sanctions for similar conduct in the future.

Further, counsel for both Haberstroh and the State cited to the
appendices without providing volume numbers. This is technically
not a violation of NRAP 28(e), which expressly requires every
assertion regarding the record only to be supported ‘‘by a refer-
ence to the page of the transcript or appendix.”” But citation to the
specific volume is necessary when appendices or transcripts have
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multiple volumes, and we direct all appellate attorneys before this
court to also cite the volume number in such cases.

Stipulation by the parties in regard to the procedural default rules

We must consider whether it was valid for the parties to stipu-
late to allow resolution of many of the issues on the merits. We
conclude that a stipulation by the parties cannot empower a court
to disregard the mandatory procedural default rules.

NRS 34.810(1)(b) provides that a court ‘‘shall dismiss’’ a
habeas petition that challenges a conviction resulting from a trial
if the grounds for the petition could have been presented in ear-
lier proceedings, absent cause and prejudice. NRS 34.810(2) sim-
ilarly provides that a successive petition ‘‘must be dismissed’” if
it fails to allege new grounds for relief after a prior determination
on the merits, or if it alleges new grounds but the failure to assert
them in a prior petition constitutes abuse of the writ, again absent
cause and prejudice. Based on this mandatory statutory language,
this court in Pellegrini v. State disallowed ‘‘the discretionary
application of the current procedural bar for waiver.’’* Therefore,
a stipulation by the parties cannot empower a court to disregard
these statutory requirements.

Haberstroh argues that the stipulation is binding on this court.
He cites, for example, Second Baptist Church v. Mount Zion
Baptist Church, an opinion by this court that states that ‘‘valid
stipulations are controlling and conclusive and both trial and appel-
late courts are bound to enforce them.’* However, the stipulation
in this case is not valid if it contradicts the relevant statutes.

In oral argument before this court, Haberstroh’s counsel argued
that application of procedural default rules is not mandatory under
this court’s opinion in Phelps v. Director, Prisons.> In that opin-
ion, this court considered earlier versions of NRS 34.740 and
34.810 and decided that the Legislature did not intend to require
a post-conviction habeas petition to show good cause and preju-
dice on its face but instead intended that the State raise waiver or
abuse of the writ as affirmative defenses before a petitioner was
required to show good cause and prejudice.® However, the
Legislature abrogated this part of Phelps a year later by adding
subsections three and four to NRS 34.810 and amending former
NRS 34.740.7 As a result, NRS 34.810(3) expressly provides that

117 Nev. 860, 886 & n.116, 34 P.3d 519, 536 & n.116 (2001). NRS
34.726(1) also provides that a habeas petition ‘‘must be filed’’ within one
year after entry of the judgment of conviction or after issuance of remittitur
on direct appeal, absent good cause for the delay and prejudice.

486 Nev. 164, 172, 466 P.2d 212, 217 (1970) (emphasis added).
5104 Nev. 656, 764 P.2d 1303 (1988).
°ld. at 658-59, 764 P.2d at 1305.

1989 Nev. Stat., ch. 204, §§ 4, 5, at 456-57. The relevant language in
former NRS 34.740 now is codified at NRS 34.745(4).
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“‘the petitioner has the burden of pleading and proving specific
facts that demonstrate’” both good cause for failing to present a
claim or for presenting a claim again and actual prejudice, and
NRS 34.745(4) allows courts to look beyond the face of a petition
to the courts’ own records in deciding whether to order summary
dismissal of the petition.

We realize that the stipulation here preceded our decision in
Pellegrini and that Haberstroh relied upon the stipulation and did
not present evidence or argument in regard to cause for raising
his claims. Under the circumstances of this case, we conclude
that we can treat the stipulation as establishing the facts® to show
cause to raise the relevant claims but allowing consideration of
the claims’ merits only to determine the question of prejudice.
This approach leaves the procedural default rules in effect and
allows us to accept the stipulation and decide the appeal.

However, we hold that the parties in a post-conviction habeas
proceeding cannot stipulate to disregard the statutory procedural
default rules. We direct all counsel in the future not to enter into
stipulations like the one in this case and direct the district courts
not to adopt such stipulations.

The State’s appeal: the unconstitutional application of depravity
of mind as an aggravating circumstance

The State contends that the district court erred in vacating
Haberstroh’s death sentence based on the invalid aggravating cir-
cumstance of depravity of mind. Given the parties’ stipulation, we
accept that cause exists for Haberstroh to raise this claim for the
first time in the instant petition. We must decide, therefore,
whether the district court correctly concluded that Haberstroh
established prejudice under NRS 34.810.

During the penalty phase, the jury was instructed that deprav-
ity of mind

is characterized by an inherent deficiency of moral sense and
rectitude. It consists of evil, corrupt and perverted intent
which is devoid of regard for human dignity and which is
indifferent to human life. It is a state of mind outrageously,
wantonly vile, horrible or inhuman.

The State did not allege torture or mutilation. The jury found that
the murder involved depravity of mind as well as four other aggra-
vating circumstances. This instruction provided inadequate guid-
ance to the jury; therefore, the depravity aggravator was not
properly found.

In Godfrey v. Georgia, the United States Supreme Court held

®Parties can stipulate to the facts but not to the law. Ahlswede v.
Schoneveld, 87 Nev. 449, 452, 488 P.2d 908, 910 (1971).
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that States must avoid ‘‘the arbitrary and capricious infliction of
the death penalty.’”

Part of a State’s responsibility in this regard is to define the
crimes for which death may be the sentence in a way that
obviates ‘‘standardless [sentencing] discretion.”” It must
channel the sentencer’s discretion by ‘‘clear and objective
standards’’ that provide ‘‘specific and detailed guidance,”’
and that ‘‘make rationally reviewable the process for impos-
ing a sentence of death.”’'

This court has recognized that under Godfrey, absent a properly
limiting instruction, the term ‘‘depravity of mind’’ fails to provide
the required constitutional guidance to jurors.!! Thus this court
construed the relevant statute, former NRS 200.033(8),? ‘‘as
requiring torture, mutilation or other serious and depraved physi-
cal abuse beyond the act of killing itself, as a qualifying require-
ment to an aggravating circumstance based in part upon depravity
of mind.”’*?

The instruction given in this case fails to limit the term in a
constitutional manner." The State does not dispute that the
instruction was inadequate, but it argues that the error was harm-
less or in the alternative that this court should uphold the death
sentence after reweighing the four valid aggravators against the
nonexistent mitigating evidence.

The Supreme Court has held that ‘‘the Federal Constitution
does not prevent a state appellate court from upholding a death
sentence that is based in part on an invalid or improperly defined
aggravating circumstance either by reweighing of the aggravating
and mitigating evidence or by harmless-error review.’' It appears
that either analysis is essentially the same and that either should
achieve the same result."® Harmless-error review requires this
court to ‘* ‘actually perform a new sentencing calculus’’’ to deter-
mine whether the error involving the invalid aggravator was harm-
less beyond a reasonable doubt.”” ‘‘Reweighing involves

%446 U.S. 420, 428 (1980) (plurality opinion).
1]d. (alteration in original) (citations and footnotes omitted).

USee, e.g., Smith v. State, 110 Nev. 1094, 1103-04, 881 P.2d 649, 655-56
(1994).

“Haberstroh's trial preceded the Legislature's amendment of NRS
200.033(8) in 1995, deleting ‘‘depravity of mind’’ altogether as an aggravat-
ing element. 1995 Nev. Stat., ch. 467, § 1, at 1491.

“Robins v. State, 106 Nev. 611, 629, 798 P.2d 558, 570 (1990).
1See Smith, 110 Nev. at 1103-04, 881 P.2d at 655-56.
SClemons v. Mississippi, 494 U.S. 738, 741 (1990).

1°Cf., e.g., Canape v. State, 109 Nev. 864, 882-83, 859 P.2d 1023, 1035
(1993) (reaching same result under both analyses).

"Pertgen v. State, 110 Nev. 554, 563, 875 P.2d 361, 366-67 (1994) (quot-
ing Richmond v. Lewis, 506 U.S. 40, 49 (1992); citing Chapman v.
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disregarding the invalid aggravating circumstances and reweighing
the remaining permissible aggravating and mitigating circum-
stances.”’!® In any case, we must provide ‘‘close appellate scrutiny
of the import and effect of invalid aggravating factors to imple-
ment the well-established Eighth Amendment requirement of indi-
vidualized sentencing determinations in death penalty cases.’!

The State stresses that the jury found no mitigating circum-
stances and that four valid aggravators remain. It therefore argues
that the error was harmless beyond a reasonable doubt and the
death sentence should stand after reweighing. It cites several cases
where this court has upheld death sentences after invalidating an
aggravating circumstance.? Haberstroh counters that jurors need
not return a death sentence even if the mitigating circumstances
do not outweigh the aggravating.?’ Also, in the instant proceed-
ings, he has presented evidence relevant to mitigation.? The cases
cited by the State all involve direct appeals, unlike this case, and
therefore did not entail reversal of a district court’s decision to
grant habeas relief. Since there are no factual findings by the dis-
trict court involved here, de novo review of this issue may be in
order.”

The primary concern of the district court was the emphasis
placed on depravity of mind by the prosecutor in closing argu-
ment. The record shows that the prosecutor repeatedly employed
terms drawn from the jury instruction on depravity of mind, terms
such as ‘‘depraved,’ ‘‘vile,” ‘‘wanton,” ‘‘perverted,”’ ‘indiffer-
ent,” and ‘‘evil.’”” We share the district court’s concern that this
argument likely induced the jurors to rest their sentence to a sig-
nificant degree on the invalid aggravator.

California, 386 U.S. 18, 21-24 (1967)), abrogated on other grounds by
Pellegrini, 117 Nev. at 881-84, 34 P.3d at 533-35.

81d.
YStringer v. Black, 503 U.S. 222, 230 (1992).

NSee, e.g., Witter v. State, 112 Nev. 908, 929-30, 921 P.2d 886, 900-01
(1996), receded from on other grounds by Byford v. State, 116 Nev. 215, 994
P.2d 700 (2000); Canape, 109 Nev. at 882, 859 P.2d at 1035.

sSee, e.g., Bennett v. State, 111 Nev. 1099, 1109-10, 901 P.2d 676, 683
(1995).

2In regard to a claim of ineffective assistance of counsel, Haberstroh pre-
sented evidence that he suffers from partial fetal alcohol syndrome, mild neu-
ropsychological impairment, a low average IQ, and personality disorders and
that he grew up with alcoholic parents and suffered physical and emotional
abuse. He also presented evidence that he posed a low risk of committing
serious violence in custody as an inmate sentenced to death.

BThere are no relevant factual findings relating to this issue other than
those of the jury at the original penalty hearing. Cf. American Fire v. City of
North Las Vegas, 109 Nev. 357, 359-60, 849 P.2d 352, 354 (1993) (review-
ing de novo where trial court's interpretation of documents did not depend
upon weighing credibility of conflicting extrinsic evidence).
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Four valid aggravators remain in this case. Of course, the
weighing of aggravating and mitigating circumstances is not a sim-
plistic, mathematical process.?* Three of the remaining aggrava-
tors—that the murder was committed during a robbery, a
first-degree kidnapping, and a sexual assault—involve the circum-
stances of the murder itself and can be viewed in effect as one
major aggravator. The fourth aggravator is that Haberstroh was
previously convicted of a felony involving the use or threat of vio-
lence—an escape from federal custody in which Haberstroh
threatened a jailer with a shank. The weight of these aggravating
circumstances is not so great that we are convinced beyond a rea-
sonable doubt that the jury would have returned a death sentence
even without the invalid finding of depravity of mind, especially
considering the emphasis the prosecution placed on depravity. We
are also cognizant that the jury heard no mitigating evidence and
that Haberstroh would now offer evidence in mitigation. We con-
clude that Haberstroh has established prejudice under NRS
34.810, and we affirm the district court’s order vacating the death
sentence and granting a new penalty hearing.

Haberstroh’s appeal: numerous claims

As a petitioner for post-conviction relief, Haberstroh cannot
rely on conclusory claims for relief but must plead and prove spe-
cific facts demonstrating good cause and actual prejudice.”

Because we have concluded that Haberstroh’s death sentence
should be vacated, we do not discuss cognizable claims challeng-
ing the validity of his death sentence unless they are likely to arise
again or are based on grounds that would prohibit another death
sentence from being imposed or executed.

Claims not raised before

The following claims were apparently not raised before the
instant petition, but cause exists under the parties’ stipulation for
Haberstroh to raise them for the first time. We conclude that he
fails to demonstrate prejudice in regard to any of them, however.

Haberstroh contends that prosecutors argued at the penalty
hearing that he was found at the jail with a metal object that could
be sharpened into a ‘‘shank’’ while they withheld exculpatory
evidence that the object was a digging tool belonging to another
inmate. He argues that this violated Brady v. Maryland.** Because
the issue is likely to arise again, we consider whether Haberstroh
has established prejudice. As a preliminary point, even though
Haberstroh did not want mitigating evidence presented, he did

%#See Leonard v. State, 114 Nev. 1196, 1216, 969 P.2d 288, 300 (1998).

®NRS 34.810(3); Evans v. State, 117 Nev. 609, 621, 28 P.3d 498, 507
(2001); Bejarano v. Warden, 112 Nev. 1466, 1471, 929 P.2d 922, 925 (1996).

%373 U.S. 83 (1963).
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want his counsel to counter the State’s case regarding this metal
object. This claim is nevertheless meritless. Haberstroh has not
shown that the State withheld exculpatory evidence. The record
shows that another inmate admitted to and was disciplined for
using the metal object as a digging tool and slipping it into
Haberstroh’s cell to avoid detection shortly before Haberstroh was
found with it. But these facts still do not contradict the evidence
or argument presented by the State. Regardless of the source of
the metal object, Haberstroh did not discard it or report it to jail
authorities—rather, he placed it in his pocket. And the evidence
that it could have been fashioned into a shank is undisputed.

Haberstroh asserts that in defending himself he was denied ade-
quate access to legal materials and was appointed an inexperi-
enced investigator who lacked adequate funding and access to
Haberstroh. Haberstroh does not explain how the lack of legal
materials or limited investigation prejudiced him. This remains a
conclusory claim that does not entitle him to any relief.

Haberstroh claims that the prosecution misled the defense in
regard to the appearance of another suspect. The police eliminated
Gary Huber as a suspect in the crimes committed against Suzette
Yake, prosecuted in Haberstroh’s first trial but not the second. In
the first trial, a detective testified that Huber did not look like
Haberstroh. Haberstroh points out that Huber’s sister told police
that she ‘‘would have sworn’’ that a composite drawing was of her
brother. Evidently this drawing appeared in a newspaper and was
intended to depict the suspect in this case, i.e., Haberstroh.
Haberstroh therefore asserts that the prosecution concealed excul-
patory evidence that Huber closely resembled him, in violation of
Brady.”” This evidence was not material: Haberstroh has failed to
show how its disclosure would have made a different result rea-
sonably probable.

Haberstroh contends that the district court erred in excluding
evidence that tanning would not have obscured his tattoos.
Because witnesses who identified him as the perpetrator did not
report seeing his tattoos, he says that excluding the evidence vio-
lated his due process right to present a defense. This evidence also
was immaterial because two witnesses were certain in their iden-
tifications of Haberstroh. On the night and at the scene of the
abduction, one had spoken with Haberstroh for about two hours
and heard his plan to abduct a victim, and the other had observed
Haberstroh for about twenty minutes and saw him abduct the vic-
tim. Haberstroh thus fails to show any prejudice resulting from
exclusion of evidence regarding tanning and his tattoos.

Haberstroh claims that the trial judge, District Judge Addeliar
Guy, was hostile to the defense in imposing undue court security,
including armed guards with a shoot-to-kill order. Haberstroh also

2d.
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complains that, being popularly elected, district judges cannot be
impartial. Haberstroh cites to the record where Judge Guy denied
issuing such an order and lifted a requirement that the parties stay
behind their respective tables in the courtroom. These facts do not
bear out the claim that the judge was hostile to the defense.

Haberstroh contends that his constitutional rights were violated
because the district court failed, and in one instance refused, to
have some proceedings reported. He says that the lack of a com-
plete record prevents him from demonstrating error, but he does
not allege what error or errors might have occurred. Moreover, he
improperly cites only his own habeas petition to support his con-
tention.”® He thus fails to provide any facts or argument demon-
strating prejudice.

Haberstroh claims that he did not receive a transcript of the
first trial until shortly before the second trial. He says this preju-
diced him because ‘‘the trial witnesses changed their testimony
repeatedly.’”” This claim remains conclusory. Haberstroh does not
describe a single instance of such changed testimony or how it
prejudiced him.

Haberstroh alleges that the State peremptorily dismissed a
prospective juror who was African-American in violation of
Batson v. Kentucky.”® During jury selection, Haberstroh asked for
an explanation after the prosecutor dismissed a black juror. The
district court noted that another black juror remained on the jury
and stated that it saw no improper pattern of challenges by the
prosecution. The prosecutor nevertheless responded. He noted
that two or three black jurors had served in the first trial without
challenge, and he explained that he dismissed the prospective
juror for not being ‘‘as quick on the uptake as I'd like.”
Haberstroh calls this explanation ‘‘facially pretextual’’ and asserts
that other, unchallenged jurors appeared no more ‘‘quick’ than
the one that was dismissed. This assertion remains unsupported
by reference to any specific facts. Haberstroh fails to show that
any Batson violation occurred.

Haberstroh contends that the district court erred when it did not
sua sponte remove a juror who knew a close friend of the victim
and was familiar with the facts of the case. Haberstroh says that
the juror had even discussed the case with the friend, but this is
inaccurate. The juror had only spoken to the friend’s mother. The
court questioned the juror extensively, and she stated that she
could be fair and impartial. Haberstroh questioned her briefly and

BNRAP 28(e) (‘‘Every assertion in briefs regarding matters in the record
shall be supported by a reference to the page of the transcript or appendix
where the matter relied on is to be found. . . . Briefs or memoranda of law
filed in district courts shall not be incorporated by reference in briefs sub-
mitted to the Supreme Court.””).

2476 U.S. 79 (1986).
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did not challenge her. Haberstroh invokes his right to an impar-
tial jury and cites the United States and Nevada Constitutions, but
he offers no specific authority or argument for his contention that
the district court had a duty to strike the juror despite
Haberstroh’s own decision to allow her to serve. Contentions
unsupported by specific argument or authority should be sum-
marily rejected on appeal.®

Haberstroh claims that the deadly weapon enhancement was
improperly applied to his noncapital sentences because the jury
instruction defining ‘‘deadly weapon’> was unconstitutionally
vague and there was no evidence that he used a deadly weapon.
This claim has no merit. An eyewitness testified that shortly
before the crimes Haberstroh displayed a handgun and a ligature
and expressed a plan to use them to abduct a victim. NRS
193.165(1) provides in pertinent part that ‘‘any person who uses
a firearm or other deadly weapon . . . in the commission of a
crime shall be punished by’’ an additional, consecutive prison
term equal to the term prescribed for the crime.?' This court has
held that the Legislature has ‘‘attributed to firearms a per se
deadly status; proof of a firearm’s deadly capabilities is not
required.’”’*> And the jury was so instructed. Even assuming that
the jury instruction was otherwise vague in its general definition
of “‘deadly weapon,’ given the evidence that Haberstroh used a
firearm, we conclude that he was not prejudiced.

Haberstroh asserts that the death penalty in Nevada is applied
in an arbitrary and capricious manner, permitting ‘‘juries an
unlimited ability to impose a death sentence, regardless of the cir-
cumstances of the case.”” This claim remains completely conclu-
sory without any specific facts or argument to support it.
Haberstroh contends that the death penalty is cruel and unusual
punishment under any circumstances and especially in his case
because of his mental impairments. He also contends that his con-
finement on death row for more than fourteen years raises a pre-
sumption of inhuman or degrading treatment. This court has
consistently rejected such arguments.*® Haberstroh claims that
lethal injection involves the unnecessary infliction of pain, in vio-
lation of the Eighth and Fourteenth Amendment prohibition
against the gratuitous infliction of suffering. However, he fails to
provide any facts demonstrating that pain inflicted during lethal
injection is unnecessary or gratuitous.

¥Mazzan v. Warden, 116 Nev. 48, 75, 993 P.2d 25, 42 (2000).

*IThe pertinent statutory language was the same at the time of Haberstroh’s
crimes. See 1981 Nev. Stat., ch. 780, § 1, at 2050.

2Mclntyre v. State, 104 Nev. 622, 623, 764 P.2d 482, 483 (1988).

#See, e.g., Colwell v. State, 112 Nev. 807, 814-15, 919 P.2d 403, 408
(1996); Flanagan v. State, 112 Nev. 1409, 1423, 930 P.2d 691, 700 (1996)
(rejecting contention that lengthy confinement before imposition of the death
penalty was cruel and unusual punishment).
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Claims already decided by this court

This court has already decided on the merits some of the
grounds for relief raised in the instant petition. A court must dis-
miss a successive habeas petition in regard to such grounds,
unless the petitioner proves specific facts that demonstrate good
cause for presenting the claims again and actual prejudice.** The
doctrine of the law of the case also precludes reconsideration of
these claims. The law of a first appeal is the law of the case in all
later appeals in which the facts are substantially the same, and
that law cannot be avoided by more detailed and precisely focused
argument made after reflecting upon previous proceedings.*

Haberstroh complains that the prosecutor committed miscon-
duct at the trial. However, in his direct appeal Haberstroh claimed
that the prosecutor committed misconduct in the penalty phase,
and this court rejected the claim.* This is now the law of the case.
The parties stipulated that this issue should be considered on its
merits, but that does not alter the force of the law of the case
established by our prior decision. Haberstroh also contends that
his conviction must be reversed because he was forced to choose
between proceeding to trial with unprepared counsel or repre-
senting himself. This court has also considered and rejected this
claim.”’

In addition, Haberstroh stipulated below that certain claims
(numbered 4-7, 9, 12, 13, 16, 19-21, 23-26, 33, and 34 in his
district court habeas petition) already ‘‘have been fairly pre-
sented’’ to this court and rejected on the merits. Such a stipula-
tion of fact is valid.*® Haberstroh raises some of these claims on
appeal® but has not shown good cause for presenting them again.

*NRS 34.810(2), (3).

SHall v. State, 91 Nev. 314, 315-16, 535 P.2d 797, 798-99 (1975).
%Haberstroh I, 105 Nev. 739, 782 P.2d 1343.

3See Haberstroh II, 109 Nev. at 26-27, 846 P.2d at 293.

BSee Ahlswede, 87 Nev. at 452, 488 P.2d at 910.

¥The following claims raised in this appeal were presented to the district
court and are subject to the stipulation. Claim No. 5 in the district court:
Haberstroh received ineffective assistance of counsel on appeal. No. 13: plac-
ing the jury in the custody of a key State witness at trial violated due process.
No. 16: identifications of Haberstroh were produced by impermissibly sug-
gestive means and should have been excluded. No. 19: the jury instruction
on reasonable doubt was unconstitutional. No. 20: the instruction on ‘‘equal
and exact justice’” was unconstitutional. No. 21: the instructions improperly
defined the elements of the capital offense; the instruction on implied malice
imposed a mandatory presumption; and the instructions on felony murder
failed to make clear that the felony cannot be incidental to the homicide. No.
23: the application of the aggravating circumstance that Haberstroh was pre-
viously convicted of a felony involving the use or threat of violence was
unconstitutional. No. 24: the trial court failed to instruct the jury that each
juror had to determine individually whether any mitigating circumstances
existed; the court instructed the jury on commutation even though
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Therefore, they also are precluded by the law of the case as well
as procedurally barred.*

CONCLUSION

The jury’s finding of depravity of mind as an aggravating cir-
cumstance was improper because there was no jury instruction
limiting the term in a constitutional manner. This error was not
harmless beyond a reasonable doubt. We therefore affirm the dis-
trict court’s order vacating Haberstroh’s death sentence and grant-
ing a new penalty hearing. We also affirm the order insofar as it
otherwise upholds Haberstroh’s conviction.

AcosTi, C. J., SHEARING and MAUPIN, JJ., concur.

LeavitT, J., with whom BECKER and GIBBONS, JJ., agree, con-
curring in part and dissenting in part:

I concur with the majority opinion in affirming the decision of
the district court to uphold Haberstroh’s conviction, in admon-
ishing Haberstroh’s attorneys for filing an appendix containing
irrelevant material, and in disapproving stipulations regarding pro-
cedural default rules. I dissent from the majority’s affirmance of
the district court’s decision to vacate the death sentence and to
grant a new penalty hearing. Although the jury instruction on
depravity of mind was inadequate and the aggravating circum-
stance is invalid, four valid aggravators remain, and there is no
mitigating evidence. I therefore conclude that the error was harm-
less and that this court should uphold the death sentence.

The majority is correct that de novo review is appropriate
because there are no relevant factual findings by the district court.
And despite the district court’s concern about the prosecutor’s
final argument, independent review of the record shows that the
prosecutor did not emphasize depravity of mind more than any of
the other four aggravators. Moreover, the prosecutor’s comments
served a dual purpose. The prosecutor was not simply arguing that
the State had proven ‘‘depravity’’; he was also arguing why the

Haberstroh's sentence could not be commuted to a sentence allowing parole;
the court gave the jury a misleading antisympathy instruction; the instructions
failed to define the elements of the felony-murder aggravating circumstances
or to require the jury to find those circumstances independently of their guilt
phase findings; and the court gave the jury an incorrect verdict form on the
weighing of aggravating versus mitigating circumstances and intruded into the
jury's factfinding in attempting to correct the mistake. No. 25: the use of
Haberstroh's prior convictions against him in the penalty phase constituted
double jeopardy and violated his right to a fair proceeding. Nos. 26 and 33:
the use of three felonies to support a felony-murder conviction as well as
aggravating circumstances was unconstitutional. No. 34: Haberstroh's inabil-
ity to compensate a witness in return for testimony, while the State is able to
do so, violated due process and equal protection guarantees.

“Hall, 91 Nev. at 315-16, 535 P.2d at 798-99; NRS 34.726(1); NRS
34.810.



State v. Haberstroh 15

aggravating circumstances were not outweighed by any mitigating
circumstances and that death was the appropriate penalty. At var-
ious points in his argument, the prosecutor used terms found in
the instruction on depravity of mind, such as ‘‘vile,”” ‘‘wanton,”’
“perverted,” ‘‘indifferent,” and ‘‘evil.”” The use of this language,
for these purposes, was not per se improper. Furthermore, the
prosecutor did not place inordinate stress on depravity of mind in
comparison to the other aggravating circumstances or other con-
siderations. In his opening final argument, the prosecutor dis-
cussed a number of points: the jury’s responsibility for deciding
the sentence in a capital case; the framework for making that deci-
sion and the five alleged aggravators generally; the three felony
aggravators specifically; the character of Haberstroh and the cir-
cumstances of the crime; his prior crimes and use of a shank; his
recent possession of a metal object which could be fashioned into
a shank; and the sentencing factors of rehabilitation, deterrence,
protection of society, and punishment. The prosecutor referred to
the depraved nature of the murder, but did not suggest that jurors
should consider that factor to be of primary importance. In his
closing argument, the prosecutor again addressed a number of
points: the general framework for deciding on a sentence; the
defense argument that there was still a chance that Haberstroh
could ultimately be proved innocent; the credibility of the State’s
witnesses and the strength of the State’s case in the guilt phase;
the victim; the lack of mitigating circumstances and the existence
of all five aggravating circumstances; and the appropriateness of
death as the penalty. The record does not show that the prosecu-
tor’s argument sought or worked to convince the jurors to base
their sentence particularly on depravity of mind.

Four valid aggravators remain in this case. The murder was
committed: during the commission of robbery, during the com-
mission of first-degree kidnapping, during the commission of sex-
ual assault, and by a person who was previously convicted of a
felony involving the use or threat of violence. In reweighing the
valid aggravating circumstances, we have no mitigating circum-
stances to counter them. The balance overwhelmingly favors
death, as this court’s decisions in similar cases indicate.'

'See Witter v. State, 112 Nev. 908, 929-30, 921 P.2d 886, 900-01 (1996)
(concluding that four remaining aggravators clearly outweighed mitigating evi-
dence), receded from on other grounds by Byford v. State, 116 Nev. 215, 994
P.2d 700 (2000); Leslie v. State, 114 Nev. 8, 22-23, 952 P.2d 966, 976 (1998)
(concluding that three remaining aggravating circumstances far outweighed
single mitigating circumstance), overruled on other grounds by Leslie v.
Warden, 118 Nev. ____, 59 P.3d 440 (2002); Canape v. State, 109 Nev. 864,
882, 859 P.2d 1023, 1035 (1993) (concluding that invalid aggravator was
harmless error where three aggravators remained and there were no mitigat-
ing circumstances).
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Haberstroh chose not to present mitigating evidence, and his
belated offer of such evidence is of no consequence to the deci-
sion before this court.? This murder was unprovoked and
extremely callous and brutal. The failure to give a limiting
instruction on depravity of mind was harmless error: I have no
reasonable doubt that the jury would have returned a death sen-
tence even without the invalid aggravator. Haberstroh has failed to
establish prejudice under NRS 34.810, and this court should
reverse the district court’s order on this point.

:Cf. Kirksey v. State, 112 Nev. 980, 995, 923 P.2d 1102, 1112 (1996)
(“‘[A] defendant may waive the right to present mitigating evidence and
defense counsel’s acquiescence to such a waiver does not constitute ineffec-
tive assistance of counsel.””).

Note—These printed advance opinions are mailed out immedi-
ately as a service to members of the bench and bar. They
are subject to modification or withdrawal possibly result-
ing from petitions for rehearing. Any such action taken by
the court will be noted on subsequent advance sheets.

This opinion is subject to formal revision before publica-
tion in the preliminary print of the Pacific Reports.
Readers are requested to notify the Clerk, Supreme Court
of Nevada, Carson City, Nevada 89701-4702, of any typo-
graphical or other formal errors in order that corrections
may be made before the preliminary print goes to press.
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